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before the Board in E.I. DuPont de Nemours and Company, Case No. 04-CA-

033620.

Gary W. Shinners

Executive Secretary

National Labor Relations Board
1015 Half Street, SE
Washington, DC 20570
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

E.I. DUPONT DE NEMOURS AND COMPANY )
Petitioners ;

V. ; No. 16-1357
NATIONAL LABOR RELATIONS BOARD %
Respondent ;
CERTIFICATE OF SERVICE

I hereby certify that on December 1, 2016, I electronically filed the
foregoing document with the Clerk of the Court for the United States Court Of
Appeals for the District of Columbia Circuit by using the appellate CM/ECF
system. I certify that the foregoing document was served on all parties or their

counsel of record through the appellate CM/ECF  system.

/s/ Linda Dreeben

Linda Dreeben

Deputy Associate General Counsel
NATIONAL LABOR RELATIONS BOARD
1015 Half Street, SE

Washington, DC 20570

Dated at Washington, DC
~ this 1st day of December 2016
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NOTICE: This opinion is subject to formal revision before publication in the
bound volumes of NLRB decisions. Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.
20570, of any typographical or other formal errors so that corrections can
be included in the bound volumes.

E.I. DuPont De Nemours, Louisville Works and Pa-
per, Allied-Industrial, Chemical and Energy
Workers International Union and Its Local 5-
2002. Cases 9-CA—40777 and 9-CA—41634

August 27, 2010
DECISION AND ORDER

BY CHAIRMAN LIEBMAN AND MEMBERS SCHAUMBER
AND BECKER

On December 15, 2005, Administrative Law Judge
Karl H. Buschmann issued the attached decision. The
General Counsel and the Charging Party filed exceptions
and supporting briefs, and the Respondent filed an an-
swering brief. The Ge*neral Counsel and the Charging
Party filed reply briefs.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs and has decided to
affirm the judge’s rulings, findings, and conclusions only
to the extent consistent with this Decision and Order.

The issue presented is whether the Respondent, E.I.
DuPont De Nemours, Louisville Works, violated Section
8(a)(5) and (1) of the Act by unilaterally changing the
terms of the employees’ benefit plan at a time when the
parties were negotiating for a collective-bargaining
agreement and were not at impasse. The Respondent,
relying on the Courier-Journal cases, 342 NLRB 1093
(2004), and 342 NLRB 1148 (2004), contends that its
unilateral changes were consistent with an established
past practice. We find that the Respondent’s reliance on
the Courier-Journal cases is unavailing because the past
changes it relies on were implemented under the author-
ity of a contractual management-rights provision. That
contractually authorized past practice does not support
unilateral changes made during a hiatus between con-
tracts, when the contractual authorization ceased to be
effective.

L.
The Union has long represented the production and

maintenance employees at the Respondent’s facility in
Louisville, Kentucky. In 1994, during contract negotia-

*

The judge inadvertently identified Kathleen A. Hostetler, Esq. as
an attorney with McGuire Woods of Atlanta, Georgia. Counsel for the
Respondent, Mark L. Keenan, Esq., is an attorney with McGuire
Woods; Counsel for the Charging Party, Kathleen Hostetler, is an attor-
ney from Denver, Colorado.

355 NLRB No. 176

Document #1672187

Filed: 04/21/2017 Page 16 of 533

tions, the parties agreed that the employees would be
covered by the Respondent’s Beneflex Plan, under which
the Respondent provides health care and a range of other
benefits to many of its employees nationwide. The par-
ties incorporated the Beneflex Plan, which included a
reservation of rights provision granting the Respondent
authority to modify benefits under the Plan on an annual
basis, into their collective-bargaining agreements in 1994
and 1997. During the terms of those collective-
bargaining agreements, the Respondent made unilateral
changes to the Beneflex Plan annually under the reserva-
tion of rights provision without protest by the Union.

Following the expiration of the parties’ collective-
bargaining agreement in March 2002, and while the par-
ties were negotiating a successor agreement, the Respon-
dent continued, annually, to make unilateral changes to
the Beneflex Plan. The Union objected and asserted that
bargaining over the changes was required. The Respon-
dent refused to bargain, citing its past practice of making
such unilateral changes under the reservation of rights
clause.

IL.

It is settled law that when parties are engaged in nego-
tiations for a collective-bargaining agreement an em-
ployer is obliged to refrain from making unilateral
changes, absent an impasse in bargaining for the agree-
ment as a whole. See, e.g., Register-Guard, 339 NLRB
353, 354 (2003); RBE Electronics of S.D., 320 NLRB 80,
81 (1995). As the Supreme Court has recognized, “[I]t is
difficult to bargain if, during negotiations, an employer is
free to alter the very terms and conditions that are the
subject of those negotiations.” Litton Financial Printing
Division v. NLRB, 501 U.S. 190, 198 (1991).

It is undisputed that, at the time that the Respondent
unilaterally implemented changes in the Beneflex Plan,
the parties were engaged in bargaining and were not at
impasse. But relying on the Board’s Courier-Journal
decisions, the Respondent asserts that its unilateral ac-
tions were lawful because they were consistent with the
parties’ past practice. The Respondent bears the burden
of establishing this affirmative defense. Beverly Health
& Rehabilitation Services, 335 NLRB 635, 636 (2001),
enfd. 317 F.3d 316 (D.C. Cir. 2003).

We find that the Respondent has not carried that bur-
den. In the Courier-Journal cases, a Board majority
found that the employer’s unilateral changes to employ-
ees’ health care premiums during a hiatus period between
contracts were lawful because the employer had estab-
lished a past practice of making such changes both dur-
ing periods when a contract was in effect and during hia-
tus periods. The Respondent’s asserted past practice in
this case, in contrast, was limited to changes that had

[15]
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2 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

been made when a contract, which included the reserva-
tion of rights language, was in effect. It is apparent that a
union’s acquiescence to unilateral changes made under
the authority of a controlling management-rights clause
has no bearing on whether the union would acquiesce to
additional changes made after that management-rights
clause expired. The Respondent has simply not carried
its burden of showing relevant past practice under the
Courier-Journal cases—annual unilateral changes during
hiatus periods. As a result, the Respondent’s prior uni-
lateral changes do not establish a past practice justifying
the Respondent’s unilateral actions during a hiatus be-
tween contracts. The Courier-Journal decisions are
plainly distinguishable on this basis, as the judge ex-
plained in a decision we adopt today in E.I. Dupont, 355
NLRB 177 (2010), presenting a similar bargaining issue
but at a different facility of the Respondent.

This factual distinction is key because it implicates
important collective-bargaining principles. Extending
the Courier-Journal decisions to the situation presented
here would conflict with settled law that a management-
rights clause does not survive the expiration of the con-
tract embodying it, absent a clear and unmistakable ex-
pression of the parties’ intent to the contrary,' and does
not constitute a term and condition of employment that
the employer must continue following contract expira-
tion.” Those principles apply to a broad management-
rights clause as well as to more narrow contractual reser-
vations of managerial discretion addressing, as here, a
specific subject of bargaining® and embodied in a plan
document that has been incorporated in a collective-
bargaining agreement.* Moreover, extending Courier-
Journal to circumstances such as those presented here

! See, e.g., Beverly Health & Rehabilitation Services, supra, 335
NLRB at 636 fn. 6 (collecting cases), enfd. 317 F.3d 316 (D.C. Cir.
2003). “The law is quite clear that, when a collective agreement ex-
pires, any management-rights . . . clause it contains expires with it.”
Robert A. Gorman & Matthew W. Finkin, Basic Text on Labor Law
§ 20.16 at 638 (2d ed. 2004) (footnote omitted).

2 Control Services, 303 NLRB 481, 484 (1991) (management-rights
clause “is not, in itself, a term or condition of employment that outlives
the contract that contains it, absent some evidence of the parties’ inten-
tion to the contrary”), enfd. mem. 975 F.2d 1551 (3d Cir. 1992); ac-
cord: Furniture Rentors of America, 311 NLRB 749, 751 (1993) (quot-
ing Control Services, supra), enfd. in rel. part 36 F.3d 1240, 1245 (3d
Cir. 1994); Holiday Inn of Victorville, 284 NLRB 916 (1987).

? See, e.g., Register-Guard, supra, 339 NLRB at 355 (wages); Iron-
ton Publications, 321 NLRB 1048, 1048 (1996) (merit pay increases);
Blue Circle Cement Co., 319 NLRB 954, 954 (1995) (vacation period
and shift-starting time), enfd. in part mem. 106 F.3d 413 (10th Cir.
1997); Furniture Rentors, supra, 311 NLRB at 754 (subcontracting);
Control Services, supra, 303 NLRB at 483-484 (scheduling).

* See, e.g., Mary Thompson Hospital, 296 NLRB 1245, 1249 (1989),
enfd. 943 F.2d 741 (7th Cir. 1991).

would render the expiration of the management-rights
clause meaningless wherever the employer had acted
under its authority to make changes during the contract
period. This, in turn, “would vitiate an employer’s bar-
gaining obligation whenever a contract containing a
broad management-rights clause expired.”  Beverly
Health & Rehabilitation Services, 335 NLRB at 637.
Such an outcome would discourage, rather than promote,
collective bargaining, in particular, making unions wary
of granting any discretion to management during the con-
tract’s term.’

Our dissenting colleague proposes a departure from
Board precedent when he rejects the conclusion that the
“reservation of rights” provision is a management-rights
clause.® A management-rights clause is simply a con-
tractual provision that authorizes an employer to act uni-
laterally, in its discretion, with respect to a mandatory
subject of bargaining. “[T]he essence of [a] manage-
ment-rights clause is the union’s waiver of its right to
bargain.”  Beverly Health & Rehabilitation Services,
supra, 335 NLRB at 636. Nothing in Board law suggests
that the breadth or narrowness of such a contractual
waiver or whether it is free-standing or embedded in an-
other provision of the contract or an incorporated docu-
ment should alter how it is treated post-expiration. And,
as demonstrated, a “contractual reservation of managerial
discretion . . . does not survive expiration of the contract
that contains it, absent evidence that the parties intended
it to survive.” Register-Guard, supra, 339 NLRB at 355.

The dissent argues that our decision (and the Board
doctrine underlying it) somehow deprives the Respon-
dent of the benefit of its bargain with the Union.” That

> We further observe that the Courier-Journal decisions are in ten-
sion with previously settled principles. First, it is well established that
silence in the face of past unilateral changes does not constitute waiver
of the right to bargain. See Owens-Corning Fiberglass, 282 NLRB 609
(1987); Exxon Research & Engineering Co., 317 NLRB 675, 685-686
(1995). In this regard, the judge here mistakenly ascribed to the Board
a personal statement of position of our dissenting colleague in Larry
Geweke Ford, 344 NLRB 628, 628 fn. 1 (2005) (Member Schaumber’s
personal view that prior acquiescence of the charging party union is not
invariably a requisite element in the past-practice analysis).

Second, it is well established that when parties are bargaining for a
first contract, the employer may not make unilateral changes if they
amount to the exercise of unbounded managerial discretion. See
Eugene Ilovine, Inc., 328 NLRB 294 (1999), enfd. 1 Fed.Appx. 8 (2d
Cir. 2001). Nevertheless, because we find that the Courier-Journal
cases are not applicable to the factual situation presented here, we need
not reconsider the holdings of those cases at the present time.

¢ QOur colleague candidly acknowledges that he “disagree[s] with”
Mary Thompson Hospital, supra, but the decision represents Board law.
He asserts that the other decisions we rely on are “distinguishable,” but
offers no persuasive explanation.

" We note that the same argument could be made about all terms and
conditions of employment established in a contract containing a man-
agement-rights clause, i.e., that the employer agreed to them only in

[16]
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E.I. DUPONT DE NEMOURS, LOUISVILLE WORKS 3

argument reflects a basic misunderstanding of the issue
posed here: the continuing effect of the “reservation of
rights” clause after the contract has expired.® The Re-
spondent has had the full benefit of its bargain during the
term of the collective-bargaining agreement. It was free
to make changes to employee benefits, in its discretion,
up to the agreement’s expiration. At that point, the terms
and conditions of employment then in place—i.e., the
benefits as unilaterally established by the Respondent
pursuant to the Union’s waiver—became fixed, subject
to the statutory duty to bargain. Board law distinguishes
between terms and conditions of employment established
unilaterally by the employer under a contractual man-
agement-rights clause and the clause itself.’

Our colleague rejects this distinction, insisting para-
doxically that the Respondent preserved the status quo by
changing employees’ terms and conditions of employ-
ment. Accepting his view would mean discarding a long
line of precedent, and he has offered no persuasive rea-
son to do so. The dissent invokes the Courier-Journal
decisions, but reads them so broadly that they would be
in clear conflict with well-established Board doctrine.
As for the dissent’s policy argument—that finding a vio-
lation here threatens the viability of companywide bene-
fit plans covering both represented and unrepresented
employees—it has no clear grounding in the Act, and it
is based on a series of speculative leaps. The short an-
swer is that if “[e]mployers and employees both benefit”

return for discretion in other areas. But this logical extension of the
dissent’s position would open a gaping whole in the settled prohibition
of unilateral changes.

¥ Because this case involves post-contract-expiration unilateral
changes, it does not implicate the debate between the Board and certain
appellate courts over the proper analytical approach to assessing unilat-
eral changes made during the contract term under the purported author-
ity of a contractual provision. See generally Provena St. Joseph Medi-
cal Center, 350 NLRB 808 (2007) (adhering to Board’s traditional
“waiver” standard, and rejecting courts’ “contract coverage” standard).
Courts that adhere to the “contract coverage” standard have properly
recognized the difference between the two situations. See Homneywell
Int’l, Inc. v. NLRB, 253 F.3d 125, 132-133 (D.C. Cir. 2001) (rejecting
employer’s “contract coverage” argument, observing that union in-
voked statutory, not contractual, claim to continued status quo bene-
fits).

° When the contract no longer is in effect, employment terms and
conditions “are kept in place simply by virtue of Section 8(a)(5) of the
Act rather than by force of contract.” Holiday Inn of Victorville, 284
NLRB 916, 916 (1987). In contrast:

A management-rights clause is not a term and condition of employ-
ment . . . . To the extent it authorizes unilateral action to change mat-
ters that are mandatory subjects of bargaining, it is, in effect, a union’s
waiver of its statutory right to bargain over those matters. Given the
established rule that such waivers must be clear and unmistakable ...
the waiver normally would be limited to the time during which the
contract that contains it is in effect.

Id. (emphasis added).

from the continued operation of reservation of rights
clauses in such plans post-expiration, they can easily
agree to such continued operation. Moreover, if our col-
league were correct, then the Act should permit employ-
ers which maintain benefit plans like the Respondent’s to
refuse to engage in collective bargaining over their plans
at all, so long as they treat unionized and nonunionized
parts of the work force identically. The Board has
rightly rejected that position. See Larry Geweke Ford,
344 NLRB 628 (2005).

I1I.

The Respondent also contends that its unilateral
changes were privileged under Stone Container Corp.,
313 NLRB 336 (1993). There, the Board held that an
employer may implement a proposal regarding a discrete,
recurring annual event that occurs while contract negotia-
tions are ongoing, so long as it gives the union notice and
an adequate opportunity to bargain about that topic.

Here, the record shows that the Respondent flatly re-
fused the Union’s request during contract negotiations to
bargain over the Respondent’s proposed changes to em-
ployee benefits under the Beneflex Plan. Indeed, the
parties have stipulated that the “Union requested to bar-
gain over these changes” in the Beneflex Plan in 2004
and 2005 but that the “Respondent did not offer to, nor
did it, negotiate over these changes.” Accordingly, Stone
Container provides no defense to the Respondent’s con-
duct.

As discussed above, it was the Respondent’s statutory
obligation to follow the terms and conditions of em-
ployment in the expired contract, until it bargained to
agreement or impasse for a new agreement as a whole.
Id; R.E.C. Corp., 296 NLRB 1293 (1989); Cisco Truck-
ing Co., 289 NLRB 1399, 1400 (1988). By unilaterally
implementing changes to the Beneflex Plan prior to
reaching impasse, the Respondent breached its obligation
to maintain the status quo.

The Respondent was, of course, free to seek agreement
of the Union that the parties’ reservation of rights lan-
guage would remain in effect following contract expira-
tion,"” or to show that was the intent of the parties when
they included that language in their contracts. The Re-
spondent did not do so. Because the Respondent has
failed to justify its unilateral conduct either by proving
relevant past practice or the existence of such an agree-
ment, we find that the Respondent violated Section
8(a)(5) and (1) of the Act.

1 In fact, the judge found that Respondent made such a proposal
during the subject negotiations.

[17]
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ORDER

The National Labor Relations Board orders that the
Respondent, E.I. DuPont De Nemour, Louisville Works,
Louisville, Kentucky, its officers, agents, successors, and
assigns, shall

1. Cease and desist from

(a) Making unilateral changes to the benefits of unit
employees during periods when the parties are engaged
in negotiations for a collective-bargaining agreement and
have not reached impasse.

(b) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) On request of the Union, restore the unit employ-
ees’ benefits under the Beneflex package of benefit plans
to the terms that existed prior to the unlawful unilateral
changes that were implemented on January 1, 2004, and
January 1, 2005, and maintain those terms in effect until
the parties have bargained to a new agreement or a valid
impasse, or until the Union has agreed to changes.

(b) Make unit employees whole by reimbursing them,
with interest as prescribed in New Horizons for the Re-
tarded, 283 NLRB 1173 (1987), for any loss of benefits
and additional expenses that they suffered as a result of
the unilateral implemented changes in benefits.

(c) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel re-
cords and reports, and all other records, including an
electronic copy of such records if stored in electronic
form, necessary to analyze the amount of money to be
reimbursed under the terms of this Order.

(d) Within 14 days after service by the Region, post at
its Louisville, Kentucky facility copies of the attached
notice marked “Appendix.”'" Copies of the notice, on
forms provided by the Regional Director for Region 9,
after being signed by the Respondent’s authorized repre-
sentative, shall be posted by the Respondent immediately
upon receipt and maintained for 60 consecutive days in
conspicuous places including all places where notices to
employees are customarily posted. Reasonable steps
shall be taken by Respondent Raymond to ensure that the
notices are not altered, defaced, or covered by any other

" If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”

material. In the event that, during the pendency of these
proceedings, the Respondent has gone out of business or
closed the facility involved in these proceedings, it shall
duplicate and mail, at its own expense, a copy of the no-
tice to all current employees and former at any time since
January 1, 2004.

(e) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a re-
sponsible official on a form provided by the Region at-
testing to the steps that the Respondent has taken to
comply.

Dated, Washington, D.C. August 27, 2010

Wilma B. Liebman, Chairman
Craig Becker, Member
(SEAL) NATIONAL LABOR RELATIONS BOARD

MEMBER SCHAUMBER, dissenting.

In finding that the Respondent violated Section 8(a)(5)
and (1) of the Act by unilaterally changing certain as-
pects of unit employees’ benefits following the 2002
expiration of the parties’ collective-bargaining agree-
ment, the majority both applies an incorrect legal analy-
sis and incorrectly limits Board precedent. I therefore
dissent and, like the judge in this case, would dismiss the
complaint.

Facts

The Union has represented the Respondent’s produc-
tion and maintenance employees at its Louisville Works
facility for over 50 years. The parties’ most recent collec-
tive-bargaining agreement ran from June 13, 1997, to
March 21, 2002 (the 1997 agreement). The previous
contract ran from May 25, 1994, to March 21, 1997 (the
1994 agreement). At the time of the hearing, in Septem-
ber 2005, the parties had not entered into a successor
agreement.

The Respondent provides benefits to its employees
throughout the United States under its Beneflex Flexible
Benefits Plan (Beneflex Plan). The Beneflex Plan is a
cafeteria-style benefits plan that includes a variety of
benefit options in addition to health care coverage, such
as dental coverage, vision coverage, life insurance, and
(more recently) financial planning and legal services.
The Beneflex Plan covers approximately 60,000 of the
Respondent’s domestic employees, including the unit
employees at the Louisville Works facility. The Bene-
flex Medical Care Plan is a self-insured medical care
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option encompassed within the Beneflex Plan.! The
Beneflex Plan documents have contained, since the in-
ception of those Plans, identical reservations of the Re-
spondent’s right to change either Plan at its sole discre-
tion. The “reservation of rights” provision in the Bene-
flex Plan documents states:

The Company reserves the sole right to change or dis-
continue this Plan in its discretion provided, however,
that any change in price or level of coverage shall be
announced at the time of annual enrollment and shall
not be changed during a Plan Year unless coverage
provided by an independent, third-party provider is sig-
nificantly curtailed or decreased during the Plan Year.

During the negotiations for the 1994 agreement, the
parties agreed that employees would be covered by the
Beneflex Plan. During those negotiations, the Respon-
dent informed the Union that, under the terms of the
Beneflex Plan, the Respondent would have the authority
to modify the level and/or price of benefits under the
Plan on an annual basis. The Respondent also indicated
that these modifications would occur on a U.S. region-
wide basis. So informed, the Union accepted the Bene-
flex Plan, and it was instituted at Louisville Works on
January 1, 1995. During the negotiations for the 1997
agreement, the Respondent proposed language intended
to confirm the existing benefits received by employees
under the Beneflex Plan, and also that the receipt of
those benefits was subject to all terms and conditions of
the Beneflex Plan. The Respondent, however, ultimately
abandoned this proposal, deciding that it was unneces-
sary in light of the parties’ existing understanding con-
cerning the Beneflex Plan.

From 1995, the first year of implementation, through
2002, the Respondent made annual changes to the Bene-
flex Plan. Each fall, the Respondent presented the Union
with a summary of any contemplated changes to the
Beneflex Plan for the upcoming year. On January 1 of
each year from 1996 to 2002, the Respondent instituted
the changes to the Beneflex Plan at all of its U.S. sites.
In each of those years, the changes took place while a
collective-bargaining agreement covering the Respon-
dent’s bargaining-unit employees was in effect. The
Respondent did not offer to bargain over the changes, nor
did the Union request bargaining or object to the changes
once implemented.

In February 2002, the parties began negotiations for a
successor collective-bargaining agreement. In the fall of
2002, as it had done in the fall of every year since im-

! All references to the Beneflex Plan include the Beneflex Medical
Care Plan, unless otherwise indicated.

plementing the Beneflex Plan pursuant to its agreement
with the Union, the Respondent presented the Union with
a summary of changes for the Beneflex Plan for the up-
coming year. The Union objected to the proposed
changes and requested bargaining. On January 1, 2003,
the Respondent implemented the changes to the Beneflex
Plan. The Union again sought bargaining, and the Re-
spondent refused to negotiate over the changes.

The same scenario occurred in 2004 and 2005. In
sum, following the expiration of the 1997 agreement in
2002, the Respondent implemented changes to the Bene-
flex Plan in 2003, 2004, and 2005 without bargaining
with the Union, just as it had every year since the Bene-
flex Plan was instituted.

Judge’s Decision

In finding the Respondent’s 2004 and 2005 modifica-
tions to the Beneflex Plan lawful, the judge relied on the
Board’s decisions in Courier-Journal, 342 NLRB 1093
(2004) (“Courier-Journal I’y and Courier-Journal, 342
NLRB 1148 (2004) (“Courier-Journal II”). In the Cou-
rier-Journal cases, the Board addressed the question of
whether an employer’s unilateral increase of employee
health insurance contribution rates violated Section
8(a)(5). The Board found that, where the employer had
established a past practice of making annual changes to
its health insurance plan, where the annual changes af-
fected represented and nonrepresented employees
equally, and where the union had acquiesced in the em-
ployer’s practice in treating represented and nonrepre-
sented employees equally in this regard, the employer
had established a past practice of unilateral changes that
the employer was permitted to continue, postcontract
expiration, without running afoul of the Act. Courier-
Journal I, 342 NLRB at 1094-1095; Courier-Journal II,
342 NLRB at 1149-1150.

Analysis

Generally, an employer violates Section 8(a)(5) and
(1) if it makes a unilateral change in wages, hours, or
other terms and conditions of employment without first
giving the Union notice and an opportunity to bargain.
See NLRB v. Katz, 369 U.S. 736, 743 (1962). “‘[T]he
vice involved in [a unilateral change] is that the employer
has changed the existing conditions of employment. It is
this change which is prohibited and which forms the ba-
sis of the unfair labor practice charge.”” Daily News of
Los Angeles, 315 NLRB 1236, 1237 (1994) (quoting
NLRB v. Dothan Eagle, 434 F.2d 93, 98 (5th Cir. 1970))
(emphasis in original), enfd. 73 F.3d 406 (D.C. Cir.
1996), cert. denied 519 U.S. 1090 (1997). It is well un-
derstood, however, that the concept of “change” within
labor law cannot be approached simplistically: under
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certain circumstances, nof to change would be to change.
Thus, where an employer’s “changes” actually continue a
status quo past practice of like changes, the employer has
not changed existing conditions of employment, and
therefore has not violated Section 8(a)(5) and (1).

In the instant case, the Respondent’s modifications to
the Beneflex Plan on January 1, 2004, and 2005 did not
alter the status quo, and thus the Respondent did not vio-
late Section 8(a)(5). As in the Courier-Journal cases, the
changes here were implemented pursuant to a well-
established past practice. During the negotiations for the
1994 agreement, the parties agreed that unit employees
would be covered by, and subject to, the Beneflex Plan.
The Union accepted the Beneflex Plan in its entirety, and
it did so on the express understanding that the Respon-
dent reserved the discretion to make changes in the price
or level of benefits under both the Medical Care Plan and
the broader Beneflex Plan on an annual basis pursuant to
the “reservation of rights” provisions. Indeed, during the
parties’ 1994 negotiations, the Respondent specifically
notified the Union that, under the terms of the Beneflex
Plan, the Respondent would have the authority to make
unilateral changes to the Plan. Thus, the Union’s deci-
sion to have its members covered by the terms of the
Beneflex Plan was made with the knowledge that the
Respondent would have the authority to make unilateral,
annual changes to the employee contribution levels and
benefits associated with the Plan. From 1996 to 2002,
the Respondent unilaterally implemented changes to the
Beneflex Plan on an annual basis pursuant to the “reser-
vation of rights” clause. In each instance, the Union did
not oppose the Respondent’s changes.

Following the expiration of the parties’ contract in
2002, the Respondent was required to maintain the terms
and conditions of employment under the expired collec-
tive-bargaining agreement until the parties negotiated a
new agreement or bargained in good faith to impasse.
See, e.g., Cisco Trucking, 289 NLRB 1399, 1400 (1988).
That duty to maintain the status quo required the Re-
spondent to continue to provide unit employees with
benefits under the Beneflex Plan and to implement the
Beneflex Plan in the same manner that it had been im-
plemented in the preceding years, including its annual
changes to the Plan, which it implemented nationwide
for unit and nonunit employees alike. Thus, the Respon-
dent’s modifications to the Beneflex plan on January 1,
2004, and 2005, did not constitute unilateral changes but,
rather, were consistent with the status quo.”

? Because I find that the Respondent’s changes to the Beneflex Plan
were implemented pursuant to a past practice, I find it unnecessary to
address the majority’s analysis of the Respondent’s changes under
Stone Container Corp., 313 NLRB 336 (1993).

My colleagues say, however, that the Respondent did
not establish that its changes were consistent with past
practice under the Courier-Journal decisions. They at-
tempt to distinguish those cases on two grounds and I
discuss each in turn. First, they claim that, unlike the
Courier-Journal cases, the 1996-2002 modifications to
the Beneflex Plan were implemented under a manage-
ment-rights clause which expired when the parties’ con-
tract expired and therefore did not permit post-contract
modifications. The majority’s characterization of the
“reservation of rights” clause in the Beneflex and Bene-
flex Medical Core Plans as a management-rights provi-
sion is incorrect. These “reservation of rights” clauses are
unlike negotiated management-rights provisions, which
typically reserve to management discretion over a broad
range of otherwise bargainable matters. Instead, they are
discrete, specific, and integral components of the benefit
plans. Because these reservations of rights clauses are
integrated elements contained within the benefit plans,
and pertain solely to the Respondent’s duties and author-
ity in implementing the Plan, the clauses do not consti-
tute management-rights clauses, as those clauses are con-
strued under the Act.’

Further, in contrast to management-rights clauses
which cover subjects not otherwise dealt with in the con-
tract, the reservation of rights clause in the Beneflex Plan
is itself part of the benefits plan to which the parties
agreed contractually. The Respondent and the Union
struck a deal, under which unit employees would receive
the benefits provided under the Plan, subject to the Plan’s
terms and conditions, one of which is the Respondent’s
reservation of a right to make changes to the Plan. To
hold that latter condition, as a matter of law, to be a man-
agement-rights clause would be to create, postcontract
expiration, an arrangement to which the Respondent
never agreed. The Respondent never agreed to provide
benefits under the Plan uncoupled from a unilateral right
to make changes therein. It agreed to provide those
benefits conditionally, and those conditions are as much
a part of the parties’ agreement concerning benefits as
are the benefits themselves. The law should operate to

3 Thus, Beverly Health & Rehabilitation Services, 335 NLRB 635
(2001), enfd. 317 F.3d 316 (D.C. Cir 2003); Control Services, 303
NLRB 481(1991); and other similar cases cited by the majority are
distinguishable because they all involve management-rights clauses.
Further, 1 disagree with Mary Thompson Hospital, 296 NLRB 1245,
1249 (1989), cited by the majority, to the extent that it treated a reser-
vation of rights clause contained within a corporatewide benefit plan as
a negotiated management-rights clause waiving a union’s right to bar-
gain over changes to the plan only for the contract term.
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maintain that benefits agreement postcontract, not to
change it by stripping out the conditions.*

My colleagues next claim that the Courier-Journal
cases are inapposite because “[in the Courier-Journal
cases] the employer had established a past practice of
making such changes during both periods when a con-
tract was in effect and during hiatus periods” and here
the Respondent’s past practice of changes occurred only
in the contract term so that the postcontract changes at
issue here were not done pursuant to a past practice.
They sum up—*“[t]he Respondent has simply not carried
its burden of showing relevant past practice under the
Courier-Journal cases—annual unilateral changes during
hiatus periods.” In so concluding, my colleagues have
misinterpreted and significantly limited the holding of
the Courier-Journal cases. There is nothing in the rea-
soning of the Courier-Journal decisions to support the
contention that prior hiatus changes were conclusive to
the outcome. The holding of the Courier-Journal cases,
and the established precedent upon which it is based, is
that parties by their actions can create a past practice
authorizing an employer’s unilateral action, which be-
comes the status quo. The logic of these decisions is that
it is the creation of the practice that controls, not the tim-
ing of when the practice happened to arise. The major-
ity’s focus on whether a contract was in existence and
governed the changes, in determining whether a past
practice had been established, is essentially a waiver
analysis. But the Courier-Journal decisions expressly
rejected the application of waiver principles, since a
status quo based on a past practice depends upon the ex-
tent of the parties’ actions, not on the continued existence
of contract language. Accordingly, my colleagues’ inter-
pretation of the Courier-Journal cases cannot stand.’

* The majority contends that the Respondent has had the full benefit
of its bargain during the term of the contract and, once the collective-
bargaining agreement expired, the terms and conditions of employment
established under the reservation of rights clause became fixed and
subject to bargaining over its discrete elements. This is incorrect. It is
the Beneflex Plan, in its entirety, that is the term and condition of em-
ployment and, under this plan, the Respondent has reserved the right to
make changes to the level and/or price of benefits. Once the parties’
contract expired in 2002, the status quo required the Respondent to
maintain this term and condition of employment until the parties nego-
tiated a new contract.

* The majority claims my position discards precedent but it is fully
in accord with, inter alia, the Courier-Journal cases and the Board’s
decision in Friendly Ford, 343 NLRB 1058 (2004). They also contend
that I have interpreted the Courier-Journal decisions too broadly. Yet,
the principle that I rely on from the Courier-Journal decisions—that
parties by their actions can create a past practice authorizing an em-
ployer’s unilateral action, which becomes the status quo—is established
under Board and court precedent. See, e.g., Post Tribune Co., 337
NLRB 1279 (2002) (no unlawful unilateral change where employer’s
action does not alter the status quo, and thus there is no change in exist-

Further, dismissal of the complaint here is consistent
with sound policy and the realities inherent in the way in
which large, companywide health and benefit plans cov-
ering both represented and unrepresented employees,
such as that at issue here, operate. In the face of con-
tinuously skyrocketing healthcare costs, and the ques-
tionable financial status of many multiemployer pension
and health and welfare plans, parties seeking to provide
decent coverage to employees frequently look to com-
panywide programs as the only economically viable op-
tion. Such large-scale plans achieve economies of scale
and thus reduce costs on a per capita basis, making it
more feasible for the employer to offer attractive bene-
fits. Employers and employees both benefit—employers,
by being able to attract and retain skilled employees by
virtue of offering a strong benefits package; employees,
by virtue of having access to the relatively low-priced
benefits afforded by the economies of scale involved in
such plans. Under the majority’s holding, however, em-
ployers will be deterred from offering participation in
such plans to union-represented employees. Companies
like du Pont, with multiple contracts covering multiple
bargaining units nationwide, will be compelled to freeze
in place, unit by unit as contracts expire and successor
agreements are not immediately concluded, extant bene-
fit-plan terms at the moment of expiration, creating a
checkerboard of plans—despite the fact that the unions
expressly agreed to be bound by the plan conditions.
Costs will skyrocket, and the company, rather than ab-
sorb them and the administrative nightmares of post-hoc
reconstruction of plan terms to comply with Board or-
ders,” will simply stop offering the option to bargaining
unit members. That, in turn, will drive up the costs and
diminish the availability of quality health insurance op-
tions for employees.’

ing conditions), relying on, e.g., Daily News of Los Angeles, supra, and
NLRB v. Dothan Eagle, supra, discussed above.

® In the instant case, the Respondent will be required to continue to
provide the 2002 Beneflex Plan benefits to unit employees, even
though the Plan benefits had subsequently undergone three different
annual revisions. Certainly, there is a chance that, had the Respondent
bargained with the Union over the annual changes, it could have
reached impasse prior to 2006, but there is no guarantee that this would
have occurred.

" My colleagues assert that I am advocating a policy that would en-
able employers maintaining benefit plans like the Respondent’s to
refuse to engage in collective bargaining over their benefit plans so
long as they treat unionized and nonunionized parts of the work force
identically. The majority misconstrues my position. I have in no way
suggested that the Respondent should not have to bargain over health
care with the Union. My point is that, here, where the Respondent has
established a past practice of modifying its Beneflex Plan, it is sound
policy that the Respondent maintain the discretion to continue this
practice while the parties are bargaining for a successor contract. The
majority also contends that the parties can explicitly agree to the con-
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In sum, as the Respondent argues in its brief, the Un-
ion specifically accepted the Beneflex Plan, accepted the
reservation of rights language contained in the plan, and
both parties understood that the Respondent had the right
to make annual changes to the plan. That right, based on
the parties’ mutual agreements and understandings, con-
tinued after the contract was re-opened because the right
and past practice was never based on any express waiver
contained in the collective-bargaining agreement. Fun-
damental fairness and the Board’s past practice doctrine
govern the result here because the Union can not have it
both ways. The Union is claiming that it is entitled to
receive all benefits available under the plan without the
language (via the reservation of rights clause) that per-
mits the Respondent to modify that very benefit. The
Union cannot take the benefits of the plan while ignoring
the provisions it finds distasteful. The parties specifically
agreed to continue the terms of their bargaining agree-
ment until such terms were modified. The Beneflex Plan
with the Respondent’s corresponding right to make an-
nual changes to that plan is one of the benefits continued
and the Louisville employees have benefited because the
benefits available under the plan continue to be available
to them.

Accordingly, for the reasons stated herein, I agree with
the judge’s finding that the Respondent did not violate
Section 8(a)(5) and (1) of the Act by its modifications to
the Beneflex Plan on January 1, 2004, and 2005 follow-
ing the expiration of the 1997 agreement, and I would
dismiss the complaint.

Dated, Washington, D.C. August 27,2010

Peter C. Schaumber, Member

NATIONAL LABOR RELATIONS BOARD
APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice.

tinued operation of the reservation of rights clauses. However, I find
that the Respondent should not be required to do so.

Further, my colleagues’ reliance on Larry Geweke Ford, 344 NLRB
628 (2005), to support their assertion is misplaced. As I stressed in that
case, the Respondent did not establish that its changes to its health
insurance benefits were implemented pursuant to a well-established
past practice. Id. at fn. 1. Further, that case did not involve a plan
provision authorizing management’s unilateral action.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT make unilateral changes to your benefits
during periods when the Union is engaged in negotia-
tions with us for a collective-bargaining agreement and
we have not reached overall impasse.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
set forth above.

WE WILL, on request of the Union, restore the unit em-
ployees’ benefits under the Beneflex package of benefit
plans to the terms that existed prior to the unlawful uni-
lateral changes that were implemented on January 1,
2004 and January 1, 2005, and maintain those terms in
effect until the parties have bargained to a new agree-
ment or a valid impasse, or until the Union has agreed to
changes.

WE WILL make unit employees whole by reimbursing
them, with interest, for the loss of benefits and additional
expenses that they suffered as a result of the unilateral
changes in benefits that we unlawfully implemented on
January 1, 2005.

E.I. DUPONT DE NEMOURS & COMPANY

Kevin P. Luken, Esq., for the General Counsel.

Mark L. Keenan, Esq. (Legal Department , E.I. DuPont de
Nemours and Company), Wilmington, Delaware, for the
Respondent.

Kathleen A. Hostetler, Esq. (McGuire Woods, LLP), of Atlanta,
Georgia, for the Charging Party.

STATEMENT OF THE CASE

KARL H. BUSCHMANN, Administrative Law Judge. This case
was tried in Louisville, Kentucky, on June 21, 2005. The
charge in Case 9-CA—40777 was filed January 2, 2004, and a
charge in Case 9-CA-41634 was filed January 5, 2005." (The
additional allegations in Case 9—-CA—-40919 were settled). The
consolidated complaint was issued March 18, 2005. It alleges
that the Respondent, E.I. DuPont De Nemours, Louisville
Works, violated Section 8(a)(1) and (5) of the National Labor
Relations Act (the Act) by implementing changes to its Bene-
flex 2004, Health and Welfare Benefits without the consent of
the Union, the recognized collective-bargaining representative

' All dates are from 2004—2005 unless otherwise indicated.
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of the employees at its Louisville Works, and without affording
the Union an opportunity to bargain.

On the entire record, including my observation of the de-
meanor of the witnesses, and after considering the briefs and
reply briefs filed by the General Counsel, the Union and the
Respondent, I make the following

FINDINGS OF FACT

I. JURISDICTION

The Respondent, a corporation, is engaged in the manufac-
ture of fluoro-products at its facility in Louisville, Kentucky,
where it annually sold and shipped goods valued in excess of
$50,000 from its Louisville, Kentucky facility directly to points
outside the Commonwealth of Kentucky. The Respondent
admits and I find that it is an employer engaged in commerce
within the meaning of Section 2(2), (6), and (7) of the Act and
that the Union is a labor organization within the meaning of
Section 2(5) of the Act.

II. ALLEGED UNFAIR LABOR PRACTICES

This case presents the legal issue based upon a stipulated
factual record, whether the Respondent violated the Act by
unilaterally changing health care benefits for unit employees
following the expiration of the collective-bargaining agreement.
The record consists of the stipulation of facts and 56 exhibits,
including the expired collective-bargaining agreement, copies
of DuPont’s medical insurance plan, known as DuPont Bene-
flex Medical Care Plan and copies of DuPont’s benefit plan for
its employees, known as Beneflex Flexible Benefits Plan, as
well as letters sent by the parties. The record also contains the
testimony of Pamela Murray, senior consultant of DuPont. The
following summary of relevant facts is primarily based upon
the Stipulated Facts and the exhibits received into the record
(Jt. Exh. A).

The Respondent, E.I. DuPont De Nemours, Louisville
Works, and the Union have had a bargaining relationship for
over 50 years. During that time, the Neoprene Craftsmen Un-
ion (NCU) represented the production and maintenance em-
ployees at the Louisville Works. In June, 2002, NCU voted to
affiliate with the Paper, Allied-Industrial, Chemical, and En-
ergy Workers International Union (PACE) and became Pace
Local 5-2002. In April 2005, Pace merged with the Steelwork-
ers of America and became USW.

The Respondent and the Union (NCU) were parties to collec-
tive-bargaining agreements covering DuPont’s bargaining unit
employees. The agreement continued year to year unless re-
opened by one of the parties 60 days prior to the expiration date
of the contract. The contracts provided for a wage re-opener
which was exercised annually. The parties’ most recent collec-
tive-bargaining agreement was effective from June 13, 1997 to
March 21, 2002. The prior agreement ran from May 25, 1994 to
March 21, 1997.

Of significance are the Respondent’s Beneflex Plan (Jt. Exh.
2), and the Beneflex Medical Care Plan (Jt. Exh. 3). During
negotiations for the March 1994 agreement, the Respondent
proposed and the Union (NCU) accepted the proposal to have
the employees covered by the DuPont Beneflex Medical Care
Plan (Beneflex Medical). More specifically, the bargaining

agreement provides: “The COMPANY will provide basic Hos-
pital and Medical-Surgical coverage as set forth in the DuPont
BeneFlex Medical Care Plan.” (Jt. Exh. 1.) The parties further
agreed that employees would be covered by the DuPont U.S.
Region-wide Beneflex Flexible Benefits Plan (Beneflex Plan).
The Beneflex Plan is a cafeteria-style benefits plan, which in-
cludes a variety of benefit options in addition to health care
coverage, such as dental coverage, vision coverage, and life
insurance. Employees are provided with annual enrollment
periods each fall at which point the employee elects the level of
health care desired and other elections of benefit options.
Beneflex Medical is a self-insured medical care option encom-
passed within the Beneflex Plan. All DuPont sites in the
United States participate in Beneflex. The Beneflex Plan, in-
cluding Beneflex Medical, was implemented at the Louisville
site effective January 1, 1995.

During the negotiations for the 1994 collective-bargaining
agreement, the Respondent pointed out to the Union that under
the terms of the Beneflex Plan, the Respondent would be per-
mitted to alter the level and/or costs of benefits under the plan
on an annual basis. The Respondent also noted that such
changes would be made on a U.S. regionwide basis. Based on
these understandings, the union membership accepted the
Beneflex Plan. In May, 1994, the Union (NCU) ratified the
collective-bargaining agreement which cited DuPont’s Bene-
flex Medical Plan. Under the terms of the Beneflex Plan and
the Beneflex Medical Plan, the Respondent has the right to
change or alter the level or cost of benefits under the plan on an
annual basis. Both documents, the Beneflex Plan and the Bene-
flex Medical Plan, contain identical provisions to that effect,
stating, inter alia: “The Company reserves the sole right to
change or discontinue this plan in its discretion, provided,—”
(Jt. Exhs. 2, 3).

In the fall of 1995, the Respondent presented to the Union
(NCU) with a summary of any upcoming changes to the Bene-
flex Pan, as well as any changes or premium increases for
Beneflex Medical, for the upcoming year. The Respondent
subsequently mailed a “Plain Talk” to all U.S. Region DuPont
employees, including Louisville employees represented by the
Union (NCU). The Plain Talk was a publication used and dis-
tributed by the Respondent each fall to communicate changes to
the Beneflex Plan, including any changes or premium increases
to Beneflex Medical, to all participants in the in the Beneflex
Plan for the upcoming calendar year.

On January 1, 1996, the Respondent implemented the
changes to the Beneflex Plan. The terms of the Beneflex Plan
and the Beneflex Medical allowed the Respondent to alter costs
incurred by unit members and/or levels of benefits received by
unit members under the Plan. The Respondent did not offer to
negotiate over these changes, nor did the Union seek to bargain
over these changes.

In the fall of each year thereafter, from 1995 to 2001, the Re-
spondent and the Union met. The Respondent presented the
union representatives with a summary of any changes for the
upcoming year to the Beneflex Plan, as well as any changes or
premium increases for Beneflex Medical. The Respondent
subsequently mailed a “Plain Talk” each year to all U.S. Re-
gion DuPont employees, including the Louisville employees
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represented by the Union. On January 1 of each year, from
1996 to 2002, the Respondent implemented the changes to the
Beneflex Plan which had earlier been presented to the Union.
The Respondent did not offer to negotiate over these changes,
nor did the Union seek to bargain over these changes. In some
years the Respondent implemented 5 changes, in other years 7
changes, and in 2002 the Company implemented 13 changes.
The changes included, increases in premiums for medical cov-
erage, changes to pharmacy benefits, increases to premiums for
vision coverage and, in the following year, decreases in premi-
ums for vision coverage, and changes in the rules for spousal
medical coverage.

On January 16, 2002, the Union (NCU) notified the Respon-
dent that it intended to open negotiations for a successor con-
tract. On February 26, 2002, the parties began negotiations for
a successor collective-bargaining agreement. The parties
agreed that if an agreement had not been reached by the con-
tract negotiation date, management would honor the terms and
conditions of the contract day-to-day until something different
was bargained. On March 21, 2002, the bargaining agreement
between the Respondent and the Union (NCU) expired (Jt. Exh.
9).

In June of 2002, the Union (NCU) voted to affiliate with Pa-
per, Allied-Industrial, Chemical and Energy Workers Interna-
tional Union (PACE). The Respondent immediately recog-
nized PACE.

In the fall of 2002, the Respondent met with the Union and
presented a summary of the changes for the Beneflex Plan, as
well as changes and/or premium increases in Beneflex Medical,
for the upcoming year. The Respondent subsequently mailed a
“Health Care 2003 Communication for Employees” (in lieu of a
“Plain Talk™) to all U.S Region DuPont employees, including
Louisville employees represented by the Union.

On October 24, 2002, and November 27, 2002, the Union
(PACE Local 5-2002) on behalf of the DuPont bargaining unit,
wrote to the Respondent, contending that any changes to the
Beneflex were subject to good-faith bargaining before imple-
mentation, and requesting bargaining on this subject (Jt. Exhs.
35, 37(a)). On November 21 and December 19, 2002, the Re-
spondent wrote to the Union reiterating its position that it was
not required to bargain over any changes to the Beneflex Plan,
including premium increases (Jt. Exhs. 36, 37).

On January 1, 2003, the Respondent implemented the
changes to the Beneflex Plan for the DuPont bargaining unit
employees. The terms of the Beneflex Plan and Beneflex
Medical allowed the Respondent to alter the costs incurred by
unit members and/or the levels of benefits received by unit
members. The Union requested bargaining, however, the Re-
spondent did not offer to, nor did it, negotiate over these
changes.

On June 2, 2003, the Union (PACE Local 5-2002) filed an
unfair labor practice charge (Case 9-CA-40262-1), alleging
that the Respondent violated the Act by unilaterally implement-
ing changes to the Beneflex Plan, including increased premi-
ums, for the DuPont bargaining unit employees. On December
10, 2003, these charges were dismissed on (10(b) issue) proce-
dural grounds. The decision was upheld on March 5, 2004, by
the Office of Appeals.

In the fall of 2003, while negotiations for a successor agree-
ment were ongoing, the Respondent and the Union (PACE
Local 5-2002) met and the union representatives were pre-
sented with a summary of changes for the upcoming year to the
Beneflex Plan, as well as changes and/or premium increases for
Beneflex Medical for the upcoming year. The Respondent
subsequently mailed a “Plain Talk” to all U.S. Region DuPont
employees.

On October 22, 2003, the Union (PACE Local 5-2002) again
wrote to the Respondent contending that any changes to the
current Beneflex Plan for the Dupont bargaining unit were sub-
ject to good-faith bargaining before implementation, and re-
questing bargaining on the proposed changes (Jt. Exh. 43). On
October 22, 2003, the Respondent wrote to the Union restating
its position that the Respondent had the right to make changes
to the Beneflex Plan (Jt. Exh. 44). The Union reiterated its
position on November 4, 2003, that the Respondent was re-
quired to bargain over any changes to the Beneflex Plan and
that any reliance on the management rights clause was mis-
placed (Jt. Exh. 45).

On January 1, 2004, the Respondent implemented the
changes to the Beneflex Plan for the DuPont bargaining unit
employees. These changes included increases in premiums for
medical coverage, implementation of a new dental plan, and the
addition of a legal services plan. The Union requested to bar-
gain over the changes, however, the Respondent did not offer
to, nor did it, negotiate over these changes.

The same scenario was repeated the next year. In the fall of
2004, while negotiations for a successor agreement were con-
tinuing, the Respondent presented the Union with a summary of
changes to the Beneflex Plan, as well as changes or premium
increases for the Beneflex Medical Plan for the upcoming year.
On October 14, 2004, the Union (PACE Local 5-2002) wrote to
the Respondent contending that any changes to the current
Beneflex Plan for the Dupont bargaining unit were subject to
good-faith bargaining (Jt. Exh. 48). On October 20, 2004, the
Respondent wrote to the Union, restating its position that the
Respondent had reserved the right to make changes to the
Beneflex Plan, and that the Respondent had consistently taken
this position the past few years (Jt. Exh. 49).

On January, 1, 2005, the Respondent implemented changes
to the Beneflex Plan for the DuPont bargaining unit employees.
The Union requested to bargain over these changes, but the
Respondent did not offer to, nor did it, negotiate over these
changes. In short, following the expiration of the collective-
bargaining agreement in 2002, the Respondent implemented
changes to the Beneflex Plan, including the Beneflex Medical
Plan in 2003, 2004, and 2005 without bargaining with the Un-
ion.

In sum, for a period, from 1994 to 2001, during the existence
of successive collective-bargaining agreements, the parties had
agreed that the Respondent would make annual changes to the
Beneflex Plan, including the Beneflex Medical Plan. Indeed,
by the terms of the Beneflex Plan and the Beneflex Medical
Plan the Respondent had reserved the right to make changes.
Following the expiration of the bargaining agreement, the Re-
spondent rejected the Union’s repeated demands to bargain
over any changes to these plans.
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On January 2, 2004, the Union filed the charges in Case 9—
CA-40777, giving rise to the instant complaint, challenging the
Respondent’s unilateral changes implemented on January 1,
2004 and those implemented on January 1, 2005.

Analysis

The General Counsel and the Union argue that the Respon-
dent’s unilateral changes to the Beneflex Plan were lawful dur-
ing the term of the bargaining agreement, because the parties
had agreed, but when the agreement expired, so did the Union’s
consent to any further unilateral changes. The Respondent
argues that the parties agreed that “management would honor
the terms and conditions of contract day-to-day until something
different was bargained,” and that, in any case, the changes
were authorized by past practice.

Section 8(a)(5) of the Act establishes an employer’s duty to
bargain collectively with the employees’ representative. The
parties agree that unilateral changes by an employer during the
course of a collective bargaining relationship concerning mat-
ters that are mandatory subjects of bargaining are usually con-
sidered a refusal to bargain. NLRB v. Katz, 369 U.S.736
(1962). It is also not disputed that health insurance and medical
benefits are mandatory subjects of bargaining. Mid-Continent
Concrete, 336 NLRB 258 (2001), enfd. 308 F.3d 859 (8th Cir.
2002). Accordingly, without the Union’s consent, health care
benefits cannot lawfully be changed. And a union’s waiver of
its bargaining rights must be clear and unmistakable. Metro-
politan Edison Co. v. NLRB, 460 U.S. 693, 702 (1983).

Here, the expired contract contained a management rights
provision which operates as a waiver of the Union’s bargaining
rights as to mandatory subjects and which authorized the Re-
spondent to implement the annual changes. However, such
provisions usually terminate with the expiration of the contract.
In Register-Guard, 339 NLRB 353, 355 (2003), the Board
stated that a “contractual reservation of managerial discretion,
like the provision relied on by the Respondent, does not survive
expiration of the contract that contains it, absent evidence that
the parties intended it to survive,” citing Ironton Publications,
Inc., 321 NLRB 1048 (1996), and Blue Circle Cement Co., Inc.,
319 NLRB 954 (1995). More recently, the Board reaffirmed
that principle in Long Island Head Start Child Development
Services, 345 NLRB 973 (2005). There the Board similarly
stated: “A contractual reservation of management rights does
not extend beyond the expiration of the contract in the absence
of the parties’ contrary intentions.” Here, there is no clear evi-
dence that the parties had expressed such intentions. Instead,
the Respondent has taken the position that its agreement,
namely, “management would honor the terms and conditions of
contract day-to-day until something different was bargained,”
as implying that the terms of the contract continued in effect,
thereby maintaining the status quo between the parties.

The record supports that notion. The Respondent’s changes
in the Beneflex Plan, including the Beneflex Medical Plan, for
the duration of the collective-bargaining agreements from 1995
to 2002, affected both, the represented and also the nonrepre-
sented employees. In some years, medical premiums increased,
but other benefits showed decreases in premiums, as for exam-
ple in 2001, premiums for dependent life insurance and for

accidental death insurance were decreased. In 2000, the annual
changes included decreases in premiums for vision coverage.
And the 1999 changes included reductions in deductibles for
medical care options A and B. These examples and others are
indicative that the unilateral changes made by DuPont to the
many benefit packages under the Beneflex Plan often benefited
the employees. The changes were implemented annually at the
beginning of the year with advance notice to the Union and to
the employees. There is also no evidence that the Respondent
abused its rights to effectuate changes in the Beneflex Plan
during the life of the collective-bargaining agreement to the
detriment of the unit employees, or that the implemented
changes after the expiration of the contract deviated from the
established pattern.

Under these circumstances, I find two recent Board decisions
to be most relevant, Courier-Journal, 342 NLRB 1093 (2004),
and Courier-Journal, 342 NLRB 1148 (2004). In the former
case, referred to as Courier- Journal I, the Board under a fac-
tual scenario similar to the one here, decided that the Respon-
dent had not violated the Act, because the union’s acquiescence
in past unilateral action by the employer had established a past
practice. The Board emphasized that in so holding, it did “not
pass on the legal issue of whether a contractual waiver of the
right to bargain survives the expiration of the contract,” and
that its “decision is not grounded in waiver,” but that it “is
grounded in past practice, and the continuation thereof.” In the
second case, the Board succinctly restated its holding applica-
ble to both cases as follows:

There (Courier- Journal 1), as here, the Respondent’s collec-
tive-bargaining agreement (with a different union) authorized
the Respondent to change the costs and benefits of the health
care plan for bargaining unit employees unilaterally, on the
same basis as for nonrepresented employees. There, as here,
the Respondent made numerous unilateral changes in the
health care plan, both during the term of the agreement and
during the hiatus periods between contracts, without opposi-
tion from the Union. In these circumstances, we find, as we
did in Courier-Journal I, that the Respondent’s practice has
become an established term and condition of employment,
and therefore that the Respondent did not violate Section
8(a)(5) when it acted consistently with that practice by mak-
ing further unilateral changes.

The General Counsel and the Charging Party properly point
out that the unilateral changes made by the Respondent, unlike
those in Courier-Journal, were made only during the life of the
contract and never during a contract hiatus period. To be sure,
that is a valid distinction and that is the only factor which de-
tracts from the full precedential value of the decisions. In my
opinion, that difference would clearly be relevant if the Board’s
holding were based on a waiver theory, because there the union
failed to challenge the unilateral changes during the hiatus pe-
riod. As already stated, however, the Board emphasized that its
holding was based on past practice, and concluded that the
respondent’s practice had become an established term and con-
dition of employment. Arguably, an established past practice
could be considered a form of a waiver, and it is not clear if the
Board would have come to the same conclusion, had it not been
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for the hiatus period. In Larry Geweke Ford, 344 NLRB 628
(2005), the Board addressed the issue, while commenting on its
holdings in Courier-Journal, stating that the “prior acquies-
cence of the charging party union is not invariably a requisite
element in the past practice analysis” (at fn.1). There, the
Board held that providing the same health plan for all its em-
ployees on a companywide basis was insufficient to exempt it
from the bargaining obligation, unless an employer can “claim
that it had an established past practice of making regular annual
changes in premium amounts or other aspects of the health
coverage of its employees.”

Here, the Respondent implemented the unilateral changes
routinely from January 1, 1996, and every year thereafter until
January 1, 2002, a 7-year period, with reasonable certainty, not
more frequently than once a year. The Union was always noti-
fied in the fall of the preceding year and presented with a sum-
mary of changes, including increases in premiums, if any. The
Respondent mailed the “Pain Talk” publication to all partici-
pants in the Beneflex Plan. The changes were predictably im-
plemented each year on the first of January. The record does
not suggest that any unilateral changes, implemented during the
life of the contract or thereafter, were made arbitrarily or on an
ad hoc basis to the disadvantage of the represented employees.
Moreover, when the bargaining representatives for the respec-
tive parties began negotiations for a successor contract in 2002,
the parties agreed that the Respondent would honor the terms
and conditions of the contract until something different was
bargained. Although required by law, according the General
Counsel, that agreement has maintained the working conditions
of the unit employees and the respective positions between the
parties until they negotiate a mutually agreeable understanding
as to the Respondent’s rights to effectuate changes to its Bene-
flex Plan, including the Beneflex Medical Plan.

Mindful of the positions so forcefully argued by the General
Counsel and particularly, the Charging Party, that the prior

agreement did not automatically renew, and that the Union’s
consent had expired following the expiration of the contract, I
have some reservation. However, 1 find that the Courier-
Journal decisions are most closely analogous to the case before
me. There, as here, the Respondent established a several year
routine amounting to a past practice which survived the con-
tract and maintained the status quo. Unlike the employer in
Long Island Head Start Child Development Services, 345
NLRB 973, 973 at fn. 5 (2005), I find (in the words of the
Board) that the Respondent has “demonstrated an established
past practice of exercising its own discretion in changing its
health care plan.”

CONCLUSIONS OF LAW

1. The Respondent, E.I. duPont de Nemours, Louisville
Works, is an employer engaged in commerce within the mean-
ing of Section 2(2), (6), and (7) of the Act.

2. The Union is a labor organization within the meaning of
Section 2(5) of the Act.

3. The Respondent’s unilateral changes to the Beneflex Plan
following the expiration of the collective-bargaining agreement
did not violate Section 8(a)(5) of the Act, because the conduct
was consistent with a lawful, established past practice.

On these findings of fact and conclusions of law and on the
entire record, I issue the following recommended?

ORDER

The complaint is dismissed.
Dated, Washington, D.C. December 15, 2005.

2 If no exceptions are filed as provided by Sec. 102.46 of the Board’s
Rules and Regulations, the findings, conclusions, and recommended
Order shall, as provided in Sec. 102.48 of the Rules, be adopted by the
Board and all objections to them shall be deemed waived for all pur-
poses.
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E.I. DuPont de Nemours and Company and United
Steel, Paper and Forestry, Rubber, Manufactur-
ing, Energy, Allied Industrial and Service
Workers International Union (USW) and its Lo-
cal 4-786. Case 4-CA-33620

August 27, 2010
DECISION AND ORDER

BY CHAIRMAN LIEBMAN AND MEMBERS SCHAUMBER
AND BECKER

On December 23, 2005, Administrative Law Judge
Paul Bogas issued the attached decision. The Respondent
filed exceptions and a supporting brief, the General
Counsel and the Charging Party filed answering briefs,
and the Respondent filed a reply brief.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs and has decided to
affirm the judge’s rulings, findings, and conclusions and
to adopt his recommended Order as modified.

In finding that the Respondent’s unilateral changes to
its benefits plan violated Section 8(a)(5) and (1), the
judge properly rejected the Respondent’s argument that
the changes were simply a continuation of its past prac-
tice. The Respondent relied on the Courier-Journal
cases, 342 NLRB 1093 (2004), and 342 NLRB 1148
(2004).2 1In those cases, the Board found that the em-
ployer’s unilateral changes to employees’ health care
premiums during a hiatus between contracts were lawful
because the employer demonstrated a past practice of
making such changes both when a contract was in effect
and during hiatus periods. As the judge explained, how-
ever, the Respondent’s asserted past practice in the in-
stant case was limited to changes made at times when the

! On May 5, 2006, the Respondent filed a letter with the Board call-
ing our attention to St. Mary’s Hospital of Blue Springs, 346 NLRB 776
(2006), enfd. 426 F.3d 455 (1st Cir. 2005). The General Counsel and
the Charging Party each filed a letter in response.

2 In the decision we also issue today in E.I. DuPont, 355 NLRB
176 fn. 5 (2010) (Louisville Works), resolving a similar issue arising at
a different facility operated by Respondent, we explain why extending
the holding in the Courier-Journal cases to this situation would conflict
with settled law and undermine established principles of collective
bargaining. In addition, as we also explain in the companion case, the
Courier-Journal cases are in tension with other lines of Board prece-
dent. Nevertheless, because the judge properly found that the Courier-
Journal cases are distinguishable, we need not reconsider the holdings
of those cases at the present time.

355 NLRB No. 177
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parties’ contract and its management-rights provision,
which authorized the changes, were in effect. As a re-
sult, the judge properly found that the Courier Journal
cases were inapposite. Here, because the Respondent’s
prior changes do not establish a past practice of changes
implemented during a hiatus, the unilateral changes at
issue violated the Act.

Our dissenting colleague reiterates the arguments he
advances in the companion case, Louisville Works, supra.
We reject his view here, for the reasons explained in
Louisville Works.

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge and
orders that the Respondent, E.I. DuPont de Nemours and
Company, Edge Moor, Delaware, its officers, agents,
successors, and assigns, shall take the action set forth in
the Order as modified.

1. Substitute the following for paragraph 2(a).

“(a) On request of the Union, restore the unit employ-
ees’ benefits under the Beneflex package of benefit plans
to the terms that existed prior to the unlawful unilateral
changes that were implemented on January 1, 2005, and
maintain those terms in effect until the parties have bar-
gained to a new agreement or a valid impasse, or until
the Union has agreed to changes.”

2. Substitute the attached notice for that of the admin-
istrative law judge.

Dated, Washington, D.C. August 27,2010

Wilma B.Liebman, Chairman
Craig Becker, Member
(SEAL) NATIONAL LABOR RELATIONS BOARD

MEMBER SCHAUMBER, dissenting.

In a companion decision issued today, E.I.du Pont de
Nemours, Louisville Works, 355 NLRB No. 176 (2010),
(Louisville Works), 1 set out at length my reasoning why
I would dismiss the complaint in that proceeding alleging
that the Respondent violated Section 8(a)(5) and (1) by
unilaterally changing certain aspects of unit employees’
benefits. For the reasons expressed there, and here, 1
would likewise dismiss the complaint in this case alleg-
ing that the Respondent violated Section 8(a)(5) and (1)
of the Act by making unilateral changes to the benefits of
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unit employees on January 1, 2005, following the expira-
tion of the parties’ collective-bargaining agreement.

Facts

The Union has represented the production and mainte-
nance employees at the Respondent’s Edge Moor, Dela-
ware facility for many decades. Over the years, the Re-
spondent and the Union were parties to various collec-
tive-bargaining agreements, the most recent of which ran
from June 1, 2000, until May 31, 2003, and was extended
for an additional year until May 31, 2004. At the time of
the hearing, in September 2005, the parties had not en-
tered into a successor agreement.

The Respondent’s Beneflex Flexible Benefits Plan
(Beneflex Plan) is a comprehensive, corporatewide wel-
fare benefit plan that provides a variety of benefit op-
tions, including healthcare, dental, and vision coverage,
and life insurance. The Respondent provides these bene-
fits to employees at all of its domestic locations, includ-
ing to the unit employees at the Edge Moor facility. Ap-
proximately 60,000 employees—both union and nonun-
ion—receive benefits under the Beneflex Plan. The
Beneflex Medical Care Plan is a self-insured medical
care option encompassed within the Beneflex Plan.'
Since the Plans’ inceptions, both the Beneflex Plan and
the Beneflex Medical Care Plan documents have con-
tained an express and specific reservation of the Respon-
dent’s right to change either program in its sole discre-
tion. The “reservation of rights” provision in the Bene-
flex Plan documents states:

The Company reserves the sole right to change or dis-
continue this Plan in its discretion provided, however,
that any change in price or level of coverage shall be
announced at the time of annual enrollment and shall
not be changed during a Plan Year unless coverage
provided by an independent, third-party provider is sig-
nificantly curtailed or decreased during the Plan Year.

The Beneflex Plan was implemented at the Edge Moor
plant on January 1, 1994. Prior to that, the parties_exe-
cuted a memorandum of understanding superseding the
benefits language in the existing collective-bargaining
agreement and memorializing the Union’s agreement to
be bound by the terms stated in the Beneflex documents.
During the 1993 negotiations over the implementation of
the Beneflex Plan, the Union agreed that, consistent with
the terms of the Beneflex Plan, the Respondent reserved
the right to modify the Plan without bargaining with the
Union, with the understanding that any such modifica-
tions would be made on a U.S. region-wide basis. The

' All references to the Beneflex Plan include the Beneflex Medical
Care Plan, unless otherwise indicated.

20002004 collective-bargaining agreement indicated
that the employees’ benefits were being provided pursu-
ant to “all terms and conditions” of the Beneflex Plan.

From 1995 to 2004, the Respondent made annual
changes to the Beneflex Plan. These changes were im-
plemented uniformly at all of the Respondent’s U.S. sites
on January 1 each year, and, in each of these years, the
changes took place while a collective-bargaining agree-
ment covering the bargaining unit was in effect. Some
changes occurred almost every year, while others were
made only once or periodically during this time. The
Respondent did not offer to negotiate over the annual
changes, nor did the Union seek to bargain over them or
raise any other objection.

In the spring of 2004, the parties commenced negotia-
tions for a successor collective-bargaining agreement. In
the fall of 2004, the Respondent—consistent with its
practice in prior years—presented the Union with a sum-
mary of the changes for the Beneflex Plan for 2005. The
Union objected to the proposed changes and requested
bargaining, which the parties did. On January 1, 2005,
the Respondent implemented changes to the Beneflex
Plan.

Judge’s Decision

The judge found a violation in the Respondent’s Janu-
ary 1, 2005 changes and rejected the Respondent’s de-
fense that it was privileged to make the changes to the
Beneflex Plan. The judge reasoned, among other things,
that the 2000-2004 collective-bargaining agreement in-
corporated the Beneflex Plan, and the “reservation of
rights” provision in the Beneflex Plan was a manage-
ment-rights provision. Thus, the judge found that the
Union waived its right to bargain over changes to the
Beneflex Plan during the contract’s term, but that there
was no evidence that the parties had intended the con-
tractual waiver to survive the expiration of the collective-
bargaining agreement. Thus, he concluded that the Janu-
ary 1, 2005 unilateral changes to the Beneflex Plan were
not permitted by the “reservation of rights” clause and
were unlawful.

Analysis

For the reasons discussed below and in Louisville
Works, supra, 1 find that the Respondent’s modifications
to the Beneflex Plan on January 1, 2005, did not alter the
status quo, and thus the Respondent did not violate Sec-
tion 8(a)(5). During the 1993 negotiations over the im-
plementation of the Beneflex Plan at Edge Moor, the
Union expressly accepted the Beneflex Plan in its en-
tirety, and it did so on the understanding that the Re-
spondent reserved the discretion to change the price or
level of benefits under the Beneflex Plan on an annual
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basis. The 2000-2004 collective-bargaining agreement
specifically indicated that the employees’ benefits were
being provided pursuant to “all terms and conditions” of
the Beneflex Plan. From 1995 to 2004, the Respondent
unilaterally implemented changes to the Beneflex Plan
on an annual basis. In each instance, the Union did not
oppose the Respondent’s changes. These changes were
implemented nationwide for tens of thousands of em-
ployees.

Following the expiration of the parties’ contract in
2004, as explained in Louisville Works, the Respondent
was required to continue to provide unit employees with
benefits under the Beneflex Plan. The Respondent’s
obligation to continue the status quo included the obliga-
tion to continue to implement the Beneflex Plan in the
same manner that it had been implemented in the preced-
ing years, including its annual changes to the Plan, which
it implemented nationwide for unit and nonunit employ-
ees alike.

As I explained in Louisville Works, supra, and contrary
to the majority there and here, the “reservation of rights”
clause in the Beneflex Plan is not a management-rights
provision, which is typically a negotiated clause giving
management sole discretion over a broad range of other-
wise bargainable matters. Instead, it is a discrete, spe-
cific, and integral component of the Beneflex Plan as a
whole, pursuant to which the Plan explicitly allows for
periodic changes to be made.” And, as I explained in
Louisville Works, the Respondent was entitled to follow
its past practice in making the January 2005 changes.
See Courier-Journal, 342 NLRB 1093 (2004); and Cou-
rier-Journal, 342 NLRB 1148 (2004). As in Louisville
Works, the majority claims that the Board’s decisions in
Courier-Journal do not support the Respondent’s actions
because the employer’s unilateral changes in the Cou-
rier-Journal cases, undertaken during a contractual hia-
tus, were consistent with prior changes made during the
contract and during the hiatus periods whereas here the
Respondent’s postcontract changes had no precedent in
prior postcontract changes. As I explained in Louisville
Works, however, there is nothing in the reasoning of the
Courier-Journal decisions to support the conclusion that
prior hiatus changes were conclusive to the outcome of
those cases. Rather, the holding there was that parties by
their actions can create a past practice authorizing an
employer’s unilateral action, which becomes the status

% Accordingly, I disagree with the Board’s decision in Mary Thomp-
son Hospital, 296 NLRB 1245, 1249 (1989), to the extent that it treated
a reservation of rights clause contained within a corporatewide benefit
plan as a negotiated management-rights clause waiving a union’s right
to bargain over changes to the plan only for the contract term.

quo. That holding, as explained more fully in Louisville
Works, privileges the Respondent’s changes here.

Thus, in accord with my analysis in Louisville Works,
the Respondent’s unilaterally implementing annual
changes to the Beneflex Plan became an established past
practice involving a term and condition of employment,
and therefore the Respondent did not violate Section
8(a)(5) and (1) when it acted consistently with that prac-
tice by its modifications to the Beneflex Plan on January
1, 2005. Accordingly, I would dismiss the complaint.

Dated, Washington, D.C. August 27, 2010

Peter C. Schaumber, Member

NATIONAL LABOR RELATIONS BOARD

APPENDIX
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT make unilateral changes to your benefits
during periods when the United Steel, Paper and For-
estry, Rubber, manufacturing, Energy, Allied Industrial
and Service Workers International Union, and its Local
4-786, are engaged in negotiations with us for a collec-
tive-bargaining agreement and have not reached impasse.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
set forth above.

WE WILL, on request of the Union, restore the unit em-
ployees’ benefits under the Beneflex package of benefit
plans to the terms that existed prior to the unlawful uni-
lateral changes that were implemented on January 1,
2005, and maintain those terms in effect until the parties
have bargained to a new agreement or a valid impasse, or
until the Union has agreed to changes.
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WE WILL make unit employees whole by reimbursing
them, with interest, for the loss of benefits and additional
expenses that they suffered as a result of the unilateral
changes in benefits that we unlawfully implemented on
Januray 1, 2005.

E.I. DUPONT DE NEMOURS & CO.

Bruce Conley, Esq., for the General Counsel.

Denise Keyser, Esq. and Steven W. Suflas, Esq. (Ballard,
Spahr, Andrews & Ingersoll), of Vorhees, New Jersey, for
the Respondent.

Kathleen Hostetler, Esq., of Denver, Colorado, for the Charg-
ing Party.

DECISION

STATEMENT OF THE CASE

PAUL BOGAS, Administrative Law Judge. This case was tried
in Philadelphia, Pennsylvania, on September 13, 2005. The
Director of Region 4 of the National Labor Relations Board
(the Board) issued the complaint on March 31, 2005, based on a
charge that was filed on January 3, 2005. The complaint alleges
that E.I. DuPont de Nemours and Company (the Respondent or
the Company) violated Section 8(a)(5) and (1) of the National
Labor Relations Act (the Act) by announcing, and implement-
ing, changes to unit employees’ benefits without meeting the
obligation to bargain over those changes. The Respondent filed
a timely answer in which it denied that it had violated the Act.

On the entire record, including my observation of the de-
meanor of the witnesses, and after considering the briefs filed
by the parties, I make the following findings of fact and conclu-
sions of law.

FINDINGS OF FACT

I. JURISDICTION

The Respondent, a corporation, produces titanium oxide and
ferric chloride at its facility in Edge Moor, Delaware, where it
annually sells and ships goods valued in excess of $50,000,
directly to points outside the State of Delaware. The Respon-
dent admits, and I find, that it is an employer engaged in com-
merce within the meaning of Section 2(2), (6), and (7) of the
Act. In addition, I find that the United Steel, Paper and For-
estry, Rubber, Manufacturing, Energy, Allied Industrial and
Service Workers International Union (U.S.W.), and its Local 4-
786 (formerly Paper, Allied-Industrial, Chemical and Energy
Workers International Union (PACE) and its Local 2—786) (the
Union) are labor organizations within the meaning of Section
2(5) of the Act.

' The General Counsel and the Respondent have both filed unop-
posed motions to correct the transcript. Those motions are granted and
received into evidence as GC Exh. 18 and R. Exh. 47.

2 By “the Union,” I refer not only to the USW and its Local 4-786,
but also to the bargaining representative’s prior designations. The Du-
Pont Edge Moor Union (DEMU) represented a bargaining unit of em-
ployees at the Respondent’s Edge Moor, Delaware facility for ap-
proximately 60 years. In May 1998, the DEMU affiliated with the Oil,
Chemical and Atomic Workers International Union (OCAW), and

II. ALLEGED UNFAIR LABOR PRACTICES

A. Background Facts

The Union has represented a bargaining unit of employees at
the Respondent’s chemical production facility in Edge Moor,
Delaware, for many decades. The unit includes approximately
113 to 200 employees.” The most recent collective-bargaining
agreement covering the unit went into effect on June 1, 2000,
and expired on May 31, 2004. Prior to that, the parties operated
under a collective-bargaining agreement that was in effect from
September 1, 1987, to May 31, 2000. As of the time of trial in
September 2005, the parties had not completed a successor to
the agreement that expired on May 31, 2004.

This case concerns multiple unilateral changes to the benefits
of unit employees. The Respondent announced and imple-
mented these changes after the expiration of the most recent
collective-bargaining agreement, at a time when the parties
were engaged in negotiations for a successor agreement. On
October 11, 2004, the Respondent presented the Union with
written summaries of the planned changes in employees’ bene-
fits, and discussed the changes with union officials. Subse-
quently, the Respondent announced the planned changes to the
unit employees. In a letter dated October 14, 2004, the Union
requested that the Respondent bargain concerning the changes.
The Union also stated that it objected to the implementation of
any changes and that “the Employer must bargain in good faith
to impasse or agreement on any proposed changes.” Notwith-
standing the Union’s letter, the Respondent implemented the
changes in benefits on January 1, 2005, without first bargaining
to impasse or agreement. The following changes were made:
the amount that employees paid for prescription drugs was
increased; cost penalties were implemented for employees who
filled “maintenance medication” prescriptions at retail pharma-
cies rather than through a mail order service designated by the
Respondent; the “Employee + One” coverage level for medical,
dental, and vision benefits was eliminated and replaced with
“Employee + Child(ren)” and “Employee + Spouse” coverage
levels; employee premiums were increased for some medical

became OCAW Local 8-786. The OCAW merged with the Paper,
Allied-Industrial, Chemical and Energy Workers International Union
(PACE) in January 1999, and the local became PACE Local 2-786. In
April 2005, after the complaint in this case was issued, PACE merged
with the United Steelworkers of American and has subsequently been
known as the United Steel, Paper and Forestry, Rubber, Manufacturing,
Energy, Allied Industrial and Service Workers International Union
(USW). The union local was redesignated USW Local 4-786.

At trial, I modified the caption of this case to reflect the collective-
bargaining representative’s current designation—United Steel, Paper
and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and
Service Workers International Union (USW) and its Local 4-786.

* The unit is defined as follows:

All employees of the Edge Moor Plant with the exception of the Ad-
ministrative Secretary to the Plant Manager, Human Resources Assis-
tant, Technologists (Training, Planning, DCS), Work Leader, Nurses,
salary role employees exempt under the Fair Labor Standards Act, and
supervisory employees with the authority to hire, promote, discharge,
discipline or otherwise effect changes in the status of employees or ef-
fectively recommend such action.
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options and coverage levels; employee premiums were in-
creased for the “high” dental coverage option; coverage levels
for medical, dental, and vision options, were altered; employee
premiums were increased for the financial planning program;
and a health savings account plan was created.

B. The Respondent’s Employee Benefits Package

The Respondent refers to the package of employee benefit
plans it provides as the Beneflex Flexible Benefits Plan. These
benefits are provided to employees at all of the Respondent’s
domestic locations, including to the unit employees at the Edge
Moor facility. In all, approximately 60,000 employees—both
union and nonunion—receive the benefits. As of 2004, the
benefit plans provided by the Respondent included: a medical
care plan; a dental care plan; a vision care plan; employee life
insurance; accidental death insurance; dependent life insurance;
a vacation “buy back” program; a health care spending account;
a dependent care spending account; and a financial planning
program. Most of these benefit plans are self-insured, rather
than provided through a third-party insurer. This means the
contributions of the Respondent and the participating employ-
ees pay the cost of claims under the plans, as well as the costs
for administration. It also means that the Respondent, rather
than a third-party insurer, is responsible for implementing any
modifications to those plans.

Since the inception of the Beneflex package, the plan docu-
ments have included an express management-rights provision
that gives the Respondent discretion to change or discontinue
employees’ benefit plans, as long as any changes in the price or
level of coverage are announced at the time of annual enroll-
ment.’ The Beneflex package of plans was first applied to unit
employees on January 1, 1994. When the Respondent and the
Union agreed to the package, they executed a memorandum of
understanding that superseded the benefits language in the ex-
isting contract and provided that the unit employees would be

* The creation of the new health savings account plan is demon-
strated by comparing the benefits package document listing the 11
benefit plans the Respondent provided in 2004 with the document
listing the 12 benefit plans the Respondent provided in 2005. Compare
Jt. Exh. 3(C) (sec. V) and Jt. Exh. 3(D) (sec. V). The stipulation be-
tween the parties also recognizes the addition of the health savings
accounts in 2005. See Jt. Exh. 1A (stipulated facts) at pp. 22 to 23, par.
59.

* The management-rights provision in the Beneflex Plan documents
states:

The Company reserves the sole right to change or discontinue
this Plan in its discretion provided, however, that any change in
price or level of coverage shall be announced at the time of an-
nual enrollment and shall not be changed during a Plan Year
unless coverage provided by an independent, third-party provider
is significantly curtailed or decreased during the Plan Year. Ter-
mination of this Plan or any benefit plan incorporated herein will
not be effective until one year following the announcement of
such change by the Company.

If any provision of this Plan is or in the future becomes con-
trary to any applicable law, rule, regulation or order issued by
competent government authority, the Company reserves the sole
right to amend or discontinue this Plan in its discretion without
notice.

bound by the terms stated in the Beneflex documents. The col-
lective-bargaining agreement that went into effect on June 1,
2000, stated that the employees’ benefits were being provided
subject to all terms and conditions of the Beneflex plan.®

From 1995 to 2004, the Respondent implemented annual
changes to employee benefits. In each of those instances, the
changes were implemented while an agreement was in effect
that made the benefits subject to the management-rights clause
in the Beneflex documents. The Respondent did not offer to
negotiate over the changes during that period, and the Union
never sought bargaining, or challenged the Respondent’s right
to make the changes. The changes during the 1995 to 2004
period included both increases and decreases in premiums,
modifications in insurance co-payment and deductible levels,
alterations of coverage rules, and the creation of new benefits.
Some of the changes, such as the adjustment of the medical
premium and coverage levels, were made almost every year.
However, the Respondent also made other types of changes to
benefits only once or intermittently during the 1995 to 2004
period. These nonroutine changes included modifications to the
employee assistance program and targeted nutrition counseling
program, addition of a portability feature to the life insurance
plan, alteration of dental claim review procedures, modification
of the dependant care spending account plan, addition of direct
deposit to flexible spending account plans, institution of “stop
loss protection” for prescription drugs, and creation of a legal
services and financial counseling plans.

© Art. IX, sec. 1 of that now-expired collective-bargaining agreement
states:

Section 1. All existing privileges heretofore enjoyed by the employees
in accordance with the following Industrial Relations Plans and Prac-
tices of the Company shall continue, subject to the provisions of such
Plans and to such rules, regulations and interpretations as existed prior
to the signing of the Agreement, and to such modifications thereof as
may be hereafter adopted generally by the Company to govern such
privileges; provided, however, that as long as any one of these Com-
pany Plans and Practices is in effect within the Company, it shall not
be withdrawn from the employees covered by this Agreement; and
provided, further, that any change in the Industrial Relations Plans and
Practices which has the effect of reducing or terminating benefits will
not be made effective until one (1) year after notice to the Union by
the Plant of such change:
Career Transition Financial Assistance Plan
Short Term Disability Plan
Pension and Retirement Plan
Special Benefits Plan
Vacation Plan
Service Emblem Plan
Continuity of Service Rules
Treatment of Employees Called or Enlisting for Military Service
Payment to Employees on Jury Duty
Savings & Investment Plan
Total & Permanent Disability Income Plan

Art. IX, sec. 3 of the expired agreement states:
Section 3. In addition to receiving benefits pursuant to the Plans set
forth in Section 1 above, employees shall also receive benefits as pro-
vided by the Company’s Beneflex Benefits Plan, subject to all terms
and conditions of said Plan.
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In general, the changes the Respondent made to employee
benefits each year were applied to all plan participants in the
United States, not just to the members of the Edge Moor bar-
gaining unit. An exception was made at the Respondent’s facil-
ity in Tonawanda, New York, from 1997 to 2001. During those
years, the Respondent held employees’ premiums at the Tona-
wanda facility to 1996 levels, even when premiums were
changed for other plan participants. This was done as part of a
settlement agreement negotiated between the Respondent and
Region 3 of the NLRB.

C. Negotiations

On March 31, 2004, the Respondent notified the Union that
it was exercising its contractual right to terminate the existing
collective-bargaining agreement and commence negotiations
for a new contract. This meant that unless the existing agree-
ment was renewed or extended it would expire on May 31,
2004. The Union proposed extending the contract for a 30-day
“rolling” period, but the Respondent rejected that proposal. The
Respondent also informed the Union that when the contract
expired, the Company would cease deducting union dues from
unit employees’ earnings and would not honor the arbitration
provisions in the contract except to the extent it was legally
required to do so.

The first bargaining session for a successor agreement took
place on April 29. At that meeting, the Respondent informed
the Union that it intended to propose new contract language
stating that the Respondent had the right to change the benefit
plans in the Beneflex package during hiatus periods between
contracts. The Respondent stated that it believed the Company
already had authority to unilaterally make ‘“out-of-contract”
changes to benefits, but wished to expressly confirm that au-
thority given litigation over such changes at other facilities. The
Union disagreed that the Respondent already had the claimed
authority, and stated that the contractual waiver authorizing
unilateral changes would expire when the collective-bargaining
agreement expired. The Union set forth its position in a May 27
letter to the Respondent.

The contract expired on May 31. On June 14, the Respon-
dent presented the precise contract language regarding its pro-
posal on out-of-contract changes, which the Respondent re-
ferred to as the “Beneflex waiver.” The language provided that
the contract section that subjected employees’ benefits to the
terms set forth in the Beneflex documents—including the man-
agement-rights provision—would survive expiration of the
collective-bargaining agreement.” The same day that the Re-
spondent made this proposal, the Union notified the Respon-
dent, by letter, that the proposal concerned a permissive subject
of bargaining, that the Union was not required to bargain to
impasse over the issue, and that the Respondent could not “le-
gally implement any contract proposal if it insisted on the
above-referenced permissive subject.” The Union expanded on

" The Respondent’s proposal was to add language to art. IX, sec. 3 of
the contract, stating that: “[T]he provisions of this Section 3 shall sur-
vive the expiration of this Agreement and shall remain in full force and
effect unless and until the Parties mutually agree to change or terminate
this Section 3.”

this contention in a letter dated June 21, 2004, stating that the
Respondent’s proposal to “extend its management rights provi-
sion to the post-expiration period effects (sic) the right to bar-
gain over the plan, and not the terms of the plan itself” and was
a permissive subject of bargaining for that reason. The Union
also stated that it was “not interested” in “voluntarily consider-
ing” the Respondent’s waiver proposal, and considered the
subject “off the bargaining table.” The Union stated that it had
not yet determined whether it would agree to the existing con-
tract language.

During negotiations, the Respondent conceded that the pro-
posal on waiver language was a permissive subject of bargain-
ing. Nevertheless, at sessions on July 13 and/or 15, 2004, the
Respondent stated that it considered the waiver a “major” pro-
posal and that if the Union would not agree to discuss it, the
Union would have to propose an alternative to the entire Bene-
flex package of benefit plans. The Union offered to accept the
existing benefits, but without the addition of the Respondent’s
proposed waiver language. The Respondent rejected that pro-
posal, and linked the nonmandatory waiver proposal to the
mandatory subject of the benefits themselves by stating that it
would not continue providing its benefits package to unit em-
ployees unless the Union accepted the proposed waiver lan-
guage.

In mid-July, as a result of the conversations summarized
above, the Union began the effort to develop a package of
benefit plans that would be comparable to the Respondent’s
package, but would not require the Union to accept the waiver
proposal. The Union made a request to the Respondent on July
14 for information that the Union believed a third-party insurer
would require in order to create an alternative to the Respon-
dent’s benefit plans. On July 27, 2004, approximately 2 weeks
after the Respondent told the Union that there would be no
Beneflex package for unit employees without agreement re-
garding the waiver, the Union contacted Blue Cross Blue
Shield of Delaware (BCBS) and asked it to create a package of
plans to “mirror” the benefits provided by the Respondent.

Subsequently, on July 28, August 6, and September 29, the
Union requested that the Respondent provide additional infor-
mation relating to the development of alternative benefit plans.
In many respects, the Union’s information requests to the Re-
spondent reflected what BCBS had requested from the Union.
The Union would provide BCBS representatives with informa-
tion, and when the BCBS officials told the Union that addi-
tional information was needed, the Union would, in turn, re-
quest any information it did not have from the Respondent. The
information requested by BCBS included census data, Consoli-
dated Omnibus Budget Reconciliation Act of 1985 (COBRA)
rate information, and 2005 changes to the employees’ benefit’s
plans. The Union requested information relating to the Respon-
dent’s costs for the existing plans in order to determine how
much the Respondent might be expected to contribute towards
the BCBS alternatives. The Respondent provided a good deal
of the requested information in a prompt manner, but resisted
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providing other information that, in the Respondent’s view, was
not needed to design alternative benefit plans.®

The Union invited a BCBS representative to a bargaining
session on September 29 in order to make a presentation to the
Respondent regarding a potential benefits package. At the same
session, the Union asked the Respondent to provide information
about the benefits changes the Company was planning for 2005
because BCBS needed to know what those changes were in
order to mirror the Respondent’s benefit plans as they would
exist in 2005. The parties discussed the BCBS presentation, and
other issues relating to benefits, at bargaining sessions on Oc-
tober 6 and 13. On October 11, the Respondent informed the
Union of the changes it was planning to make to employees’
benefits in 2005. In an October 14 letter, the Union requested
bargaining on the proposed changes and objected to implemen-
tation of the changes. The Union did not suggest or propose
specific modifications to the planned changes. For its part, the
Respondent never answered the Union’s written request to
bargain over the 2005 benefits changes and never suggested
any modifications to those changes. The Respondent’s lead
negotiator testified that she did not believe the Company was
required to respond to the Union’s request to bargain over the
planned changes in benefits since the parties were already dis-
cussing a BCBS alternative to the benefit plans being provided
by the Respondent.

On November 8, 2004, the Union provided the Respondent
with its actual proposal for an alternative benefits package. The
proposal included BCBS plans covering medical benefits, den-
tal benefits, vision benefits, and life, accidental death and dis-

# According to the Respondent, the Union requested unnecessary in-
formation as a means of delaying negotiations. In an effort to substanti-
ate this contention, the Respondent introduced printouts of email com-
munications from August 2004 in which a BCBS representative pro-
vided some type of benefits quote to an insurance consultant who was
acting on behalf of counsel for the Respondent. The record evidence
regarding this rate quote is insufficient to support the Respondent’s
contention regarding delay by the Union. First, the record does not
show that the Union possessed all the information that was provided to
BCBS in order to generate the quote. Second, the record does not show
that the quote BCBS provided to the insurance consultant covered
benefits that were comparable to those being provided by the Respon-
dent. Third, in the email communication forwarding the quotes, the
BCBS representative includes a caveat that “the group is just 20 percent
credible.” That statement calls into question whether the rate quote—
whatever information it was based on and whatever benefits it cov-
ered— was final. The General Counsel raised a question at trial regard-
ing the “20 percent credible” caveat, but the Respondent’s witness
could not clarify its meaning. Fourth, the record does not show that
information which was sufficient to allow BCBS to make a rate quote
to the Respondent’s insurance consultant, would have been sufficient
for BCBS to make a concrete offer of an actual plan to the bargaining
unit at a competitive rate. Perhaps more to the point, the record does
not rebut testimony that the Union was requesting information from the
Respondent that BCBS had specifically demanded in order to develop
the benefits package. I also note that, despite its purported concern that
the Union was not generating a benefits proposal quickly enough, the
Respondent never attempted to expedite the Union’s efforts by provid-
ing union representatives with the rate quote information that the Com-
pany’s insurance consultant had obtained.

memberment insurance. The Union also proposed that the Re-
spondent would continue to provide its own vacation buyback
program and financial planning program. The Union informed
the Respondent that employees would have to enroll by De-
cember 15, 2004, in order to be covered by the BCBS plans on
January 1, 2005. The Respondent did not agree to the Union’s
benefits proposal.

At a negotiating session on November 16, the Union with-
drew its November 8 benefits proposal, and substituted two
alternative offers. First, the Union offered to accept the Re-
spondent’s benefit plans, along with all the changes that the
Respondent planned for 2005, while the parties negotiated a
new contract, if the Respondent would withdraw the waiver
proposal. The second proposal contained almost all the ele-
ments of the November 8 proposal, except now rather than
offering to divide the plan costs 70 percent (employer)/30 per-
cent (employee), the Union proposed that unit employees
would “be responsible for the same monthly costs that the em-
ployee would assume pursuant to the current Beneflex cost
savgngs arrangement.” The Respondent rejected these propos-
als.

At a bargaining session on December 16, the Respondent
told the Union that it was going to implement the previously
announced benefits changes on January 1, 2005. The Respon-
dent stated that it believed it had the right to do this and noted
that it was too late for an alternative to its benefit plans to be
implemented by January 1, given the December 15 enrollment
cut-off for the BCBS plans.'® The Union responded that it did
not agree to the implementation of the changes, that the benefits
were a mandatory subject of bargaining, and that, in its view,
the Respondent’s planned course of action was unlawful. The
Respondent expressed a willingness to discuss the BCBS pro-
posal during future negotiations, and the parties scheduled addi-
tional bargaining sessions for 2005.

The Respondent implemented the previously announced
changes to its benefit plans on January 1, 2005. Those changes

° Denise Keyser, who in addition to being the Respondent’s lead ne-
gotiator was one of its trial attorneys in this matter, testified that the
Union’s November 8 proposal was more expensive for the Respondent
than the existing benefits plans and that the Union’s November 16
modification of that proposal was regressive. The record is insufficient
to substantiate the claims regarding the costs of the various packages.
Keyser’s pronouncements on this and other matters often gave the
impression of being the self-serving representations of an advocate, and
the record does not show that her opinions regarding the relative costs
of the benefits plans were based on fact.

' The record does not show that, in 2005, the Company could not
have provided its benefit plans to unit employees under the 2004 terms
while the negotiations for a new contract were ongoing. In its Reply
Brief, the Respondent summarily dismisses the idea that this could have
been done as “fanciful.” However, the Respondent did not offer the
testimony of a benefits administrator or other reliable evidence to show
that continuing the 2004 benefits terms for unit members would have
been impossible, or even difficult. As noted above, for several years the
Respondent exempted a plant in Tonawanda, New York, from a gener-
ally applicable change in benefits. The Respondent’s lead negotiator
testified that the Respondent was willing to bargain with the unit over
the specifics of the 2005 changes, a claim that suggests an ability to
control whether those changes were made.
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included increases in employee premiums for certain medical
and dental options, increases in prescription drug costs, modifi-
cation of various insurance coverage levels, increases in premi-
ums for the financial planning benefit, and the creation of a
health savings account. Subsequent to the unilateral implemen-
tation of these changes, the parties engaged in further negotia-
tions about the Respondent’s waiver proposal and the Union’s
objections to the unilateral changes. The Respondent concedes
that the parties were not at impasse when it made those
changes.!!

D. The Complaint Allegations

The complaint alleges that the Respondent failed and refused
to bargain in violation of Section 8(a)(5) and (1) of the Act by
announcing and implementing changes to the employees’ bene-
fit plan without affording the Union an opportunity to bargain.

ANALYSIS AND DISCUSSION

Employee benefits, such as healthcare insurance and em-
ployee savings plans are mandatory subjects of collective bar-
gaining. Larry Geweke Ford, 344 NLRB 628 fn. 1 (2005)
(change in health care plans); Mid-Continent Concrete, 336
NLRB 258, 259 (2001), enfd. 308 F.3d 859 (8th Cir. 2002)
(healthcare benefits); Allied Mechanical Services, 332 NLRB
1600, 1610 (2001) (medical savings plan for employees); Na-
tional Broadcasting Co., 252 NLRB 187, 190 (1980) (income
savings plan for employees). When, as in the instant case, the
“parties are engaged in negotiations for a collective-bargaining
agreement,” the employer’s obligation to refrain from unilateral
changes regarding such mandatory subjects extends beyond the
mere duty to provide notice and an opportunity to bargain about
a particular subject matter; rather it encompasses a duty to re-
frain from implementation at all, absent overall impasse on
bargaining for the agreement as a whole. Register-Guard, 339
NLRB 353, 354 (2003), quoting RBE Electronics of S.D., Inc.,
320 NLRB 80, 81 (1995); Bottom Line Enterprises, 302 NLRB
373, 374 (1991), enfd. sub nom. mem. Master Window Clean-
ing v. NLRB, 15 F.3d 1087 (9th Cir. 1994). The employer’s
obligation to refrain from implementing unilateral changes
survives the expiration of the contract, and failure to meet that
obligation is a violation of Section 8(a)(5) and (1) of the Act.
Beverly Health & Rehabilitation Services, 335 NLRB 635, 636
(2001), enfd. in relevant part 317 F.3d 316 (D.C. Cir. 2003);
Made 4 Film, Inc., 337 NLRB 1152 (2002).

On January 1, 2005, during negotiations for a new collective-
bargaining agreement, the Respondent implemented numerous,
substantial, changes to the benefits of unit employees without
bargaining to impasse or obtaining the Union’s agreement to
the changes. These changes concerned mandatory subjects of
bargaining, including the modification of employees’ medical
insurance, dental benefits, vision care benefits, prescription
drug benefits, and financial planning benefits, and the creation
of a health savings account plan. The Respondent raises three

! See transcript (Tr.) at p. 26 (Counsel for the Respondent states:
“Let’s be clear at the start what this case is not about. . . . . This case is
not about impasse, there is no allegation that [t]he parties have reached
that point.”). See also Jt. Exh. 1A (stipulated facts) at p. 24, par. 64.

defenses that it contends permit its unilateral implementation of
the 2005 changes in benefits. First, the Respondent argues that
the parties intended for the contractual waiver of bargaining
over benefit plan changes to continue in effect during out-of-
contract periods. Second, the Respondent argues that the
changes were lawful because they were made pursuant to its
established past practice of unilaterally modifying employees’
benefits. Last, the Respondent argues that the company was not
required to refrain from implementing the various changes in
benefits until an overall impasse in bargaining because those
changes were a discrete and recurring event. For the reasons
discussed below, I find that the Respondent has not established
any of these defenses, and conclude that it violated Section
8(a)(5) and (1) by unilaterally changing unit employees’ bene-
fits on January 1, 2005."2

A. Were the Unilateral 2005 Changes to Beneflex Permitted By
the Management-Rights Clause?

The Respondent may avoid a finding of violation if it can
show that the Union waived bargaining regarding the subjects
of the unilateral changes. A waiver of bargaining rights by a
union is not to be lightly inferred, but rather must be demon-
strated by the union's clear and explicit expression. Beverly
Health & Rehabilitation Services, supra at 636; Rockford
Manor Care Facility, 279 NLRB 1170, 1172 (1986). In this
case, the collective-bargaining agreement between the parties
stated that the employees’ benefits were being provided “sub-
ject to all terms and conditions of [the Beneflex] Plan,” which
included a management-rights provision giving the Respondent
the right to make unilateral changes to employee benefits. Al-
though the parties agree that this constituted a contractual
waiver by the Union of its right to bargain over changes to
employees’ benefits during the contract’s term, they disagree
about whether the waiver survived the contract’s expiration.

The Board has held that a contractual waiver does not extend
beyond the expiration of the contract unless the contract pro-
vides that it does. Blue Circle Cement Co., 319 NLRB 954, 954
(1995); see also Long Island Head Start Child Development
Services, 345 NLRB 973 (2005) (A contractual reservation of
management rights does not extend beyond the expiration of
the contract in the absence of evidence of the parties’ contrary
intentions.) In this case, the contract had expired at the time of
the at-issue changes, but the Respondent contends that the evi-
dence shows the parties intended for the management-rights
clause to survive expiration of the contract. The Respondent

12 The complaint alleges that the Respondent failed and refused to
bargain over the changes in violation of Sec. 8(a)(5), but it does not
specifically aver that the Respondent did so by making unilateral
changes during negotiations for a collective-bargaining contract and
without bargaining to impasse. That allegation is, if not strictly encom-
passed by the complaint allegations, then closely related to those alle-
gations, and it was the focus of the parties’ arguments at trial and in
their briefs, as well as of the evidence. I conclude that this allegation
was fully litigated. See Seton Co., 332 NLRB 979, 981 fn. 9 (2000)
(violations may be found if they are closely connected to the subject
matter of the complaint and have been fully litigated); Pergament
United Sales, 296 NLRB 333, 334 (1989), enfd. 920 F.2d 130 (2d Cir.
1990) (same).

[34]



USCA Case #16-1357

Document #1672187

Filed: 04/21/2017 Page 36 of 533

E.I. DUPONT DE NEMOURS AND CO. 9

relies on language in article IX, section 1, of the contract which
states that “the following Industrial Relations Plans and Prac-
tices of the Company shall continue, subject to the provisions
of such Plans.” According to the Respondent, the phrase “shall
continue” shows that the parties agreed that the contractual
right to make unilateral changes to benefits was to continue
indefinitely, not just continue for the term of the contract. I do
not agree that this language refers to the period beyond the
contract’s expiration, but the bigger problem is that section 1
does not apply to any of the benefit plans that are at-issue here.
The Respondent uses ellipsis to conveniently omit the portion
of section 1 that enumerates the “Industrial Relations Plans and
Practices” that it covers—11 in all—none of which are benefit
plans at issue here. See, supra, fn. 6 (art. IX, secs. 1 and 3). The
provision in the contract that does cover the Beneflex package
of benefit plans (art. IX, sec. 3), and which makes the unit em-
ployees’ entitlement to those benefits subject to the manage-
ment-rights provision, does not include the “will continue”
language relied on by the Respondent, or any other language
that arguably evidences an intent that the waiver will continue
postcontract. Id.

The Respondent also claims that the Union’s bargaining
notes from one of the sessions for the expired contract show
that the parties intended for the waiver to survive the contract. I
doubt that under Blue Circle Cement Co., supra, such parol
evidence can meet the Respondent’s burden.'> At any rate, the
bargaining notes do not indicate that the waiver was meant to
outlive the contract. The passage relied on by the Respondent
concerns the deletion of an old contract provision, article XIV,
that related to employees’ pre-Beneflex hospital and medical
benefits. The Union’s bargaining notes report: “Management is
proposing to eliminate [art. XIV] since it is old and it is now
covered in the Beneflex Package. The Union stated that by
Management doing this, they are taking it out of the bargaining
realm. Management said accurate.” The language about taking
something out of the bargaining realm is, in my view, so am-
biguous as to be virtually devoid of meaning. It is impossible to
tell with any certainty what it is that’s being taken out of the
bargaining realm by the deletion of article XIV, or for how
long. That being said, the Respondent’s interpretation that the
passage refers to changes in the Beneflex Package of plans is a
particularly unlikely one since article XIV was being deleted
specifically because it related to no-longer-extant benefit plans,
not to the Beneflex package. Even if I could somehow conclude
that by deleting a provision relating to non-Beneflex contract
terms, the parties meant to take future changes to the Beneflex
package of plans “out of the bargaining realm,” the passage in
the bargaining notes would not suggest that the parties meant
that such waiver would outlive the bargaining agreement. The
passage makes no reference to out-of-contract periods and does

13 Moreover, the Respondent itself expresses doubt that the bargain-
ing notes are a reliable representation of what was said at the sessions.
It points out that “There is nothing in the record that either describes
the manner in which these exhibits [the bargaining notes] were gener-
ated or vouches for their accuracy.” R. reply br. at 9. The Respondent
dismisses the bargaining notes as “nothing more than a general sum-
mary.”

not otherwise suggest that it has anything to do with such peri-
ods. I conclude that the Respondent has not introduced any
significant evidence that the parties intended for the waiver to
outlive the contract, and certainly has not demonstrated such
intent through the type of “clear and explicit” evidence that is
generally required to establish a contractual waiver. Beverly
Health & Rehabilitation Services, supra; Rockford Manor Care
Facility, supra.

For the reasons discussed above, I reject the Respondent’s
argument that the parties intended for the contractual waiver to
survive the expiration of the contract.

B. Were the Unilateral 2005 Changes to Employees’ Benefits
the Lawful Continuation of an Established Past Practice?

The Respondent also argues that, irrespective of waiver, the
unilateral changes to employees’ benefits in 2005 were lawful
because they were a continuation of a past practice. To prove
this defense, the Respondent has the burden of showing that the
unilateral changes were consistent with an established past
practice. Beverly Health & Rehabilitation Services, supra at
636; Eugene lovine, Inc., 328 NLRB 294, 294-295 fn. 2
(1999), enfd. 1 Fed Appx. 8 (2d Cir. 2001). The Respondent
argues that this burden is met here by the Company’s 10-year
history of making annual changes to employees’ benefit plans
without bargaining over those changes, and without objection
by the Union. The 2005 unilateral changes being challenged in
this case were, according to the Respondent, merely a continua-
tion of that long-time practice. The General Counsel and the
Charging Party counter that the Respondent never previously
made, and the Union never acquiesced in, unilateral changes to
benefits during out-of-contract periods when the contractual
waiver was not in effect. For the reasons discussed below, I
conclude that the General Counsel and the Charging Party have
the better argument.

The Respondent contends that the “prior practice” issue in
this case is controlled by the Board’s decisions in two cases
involving Courier-Journal I, 342 NLRB 1093 (2004), and Cou-
rier-Journal 11, 342 NLRB 1148 (2004). Like the Respondent
here, Courier-Journal had a longstanding practice of making
unilateral changes to its health care plan without opposition
from the Union. Courier-Journal I, supra at 1093; Courier-
Journal I1, supra at 1148. Unlike the Respondent, however, The
Courier-Journal’s past practice included changes made both
when contracts were in effect and during hiatus periods be-
tween contracts. Id. The Board held that, under those circum-
stances, the Courier-Journal’s unilateral changes to employees’
health care premiums during a hiatus period between contracts
were “essentially a continuation of the status quo—not a viola-
tion of Section 8(a)(5).” Courier-Journal I, supra. Regarding
the argument that the prior changes had been made pursuant to
a contractual waiver that did not survive the expiration of the
contract, the Board stated that it did not have to reach the issue
because its decision was “not grounded in waiver,” but “in past
practice, and the continuation thereof.” Detroit Newspaper, 343
NLRB 1041 (2004).

Although the Respondent recognizes that the past practice in
the Courier-Journal cases included unilateral changes during
out-of-contract periods, it argues that this fact is of no special
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significance and does not meaningfully distinguish the situation
in those cases from the one at issue here. I disagree. In its
analysis in both Courier-Journal cases, the Board highlighted
the fact that The Courier Journal’s established practice included
making unilateral changes during the hiatus period between
contracts. In Courier-Journal I, supra at 1093, the Board stated:
“The changes were implemented pursuant to a well-established
past practice. For some 10 years, the [employer| had regularly
made unilateral changes in the costs and benefits of the em-
ployees’ health care program, both under the parties’ successive
contracts and during hiatus periods between contracts.” In Cou-
rier-Journal II, supra at 1148, the Board’s analysis regarding
the “past practice” issue is as follows: “[T]he [employer] made
numerous unilateral changes in the health care plan, both dur-
ing the term of the agreement and during the hiatus period be-
tween contracts, without opposition from the Union. In these
circumstances, we find, as we did in Courier-Journal I, that the
Respondent’s practice has become an established term and
condition of employment, and therefore that the Respondent did
not violate Section 8(a)(5) when it acted consistently with that
practice by making further unilateral changes.”'* These refer-
ences suggest that the history of prior out-of-contract changes
was a factor relevant to the Board’s finding that Courier-
Journal had an established past practice that extended not only
to unilateral changes made during periods when the contractual
waiver was in effect, but also encompassed unilateral changes
made during out-of-contract periods. As discussed above, in the
instant case the Respondent’s past practice did not include mak-
ing unilateral changes during out-of-contract periods and there
is no other evidence that the practice extended to such periods.
I conclude that the unilateral changes at issue in the instant
case, which occurred during an out-of-contract period, were not
shown to be within an established past practice since any such
practice was confined to in-contract periods when the waiver
was in effect.

The Respondent has not only failed to show the existence of
a past practice that encompassed out-of-contract unilateral
changes to employees’ benefits, but has failed to show that a
practice of unilateral changes existed af all independent of the
contractual waiver. Since the employer in the Courier-Journal
cases had a history of making unilateral changes to health bene-
fits even when the contractual waiver was not in effect, the
Board reasonably concluded that the practice of making unilat-
eral changes had come to have a life independent of the con-
tractual waiver, regardless of any part that such waiver played
in the creation of the practice. Further out-of-contract unilateral
changes could, therefore, be made by Courier-Journal as a
continuation of the established prior practice regardless of
whether the contractual waiver was still in effect. In the instant
case, however, the Respondent has never made unilateral

'Y When explaining the Courier-Journal I decision in a subsequent
case, Member Schaumber also recognized the prior out-of-contract
changes, stating that “[Iln The Courier-Journal, the health insurance
changes at issue were implemented pursuant to a well established past
practice to which the union had acquiesced for 10 years, both during
contract terms and during contract hiatuses.” Larry Geweke Ford, 344
NLRB 628 fn. 1 (2005) (emphasis added).

changes to employees’ benefits during out-of-contract periods,
the Union has never acquiesced in such changes, and the record
does not otherwise establish that a prior practice of unilateral
changes exists independent of the expired contractual waiver.

My conclusion is supported by the Board’s decision in Reg-
ister-Guard, supra. At issue in Register-Guard was an em-
ployer’s unilateral implementation of new employee sales com-
missions. The parties’ bargaining agreement contained lan-
guage that gave the employer the “sole discretion” to make
such changes, but that agreement had expired at the time the
new commissions were implemented. The employer argued that
it had “a past practice of implementing other types of advertis-
ing sales incentive programs, without objection from the Un-
ion,” and therefore that the newly implemented commission
was a lawful “continuation of the past practice” and “did not
change the status quo.” 339 NLRB at 355. The Board rejected
that argument, noting that “in contrast to the new . . . commis-
sions at issue here, all but one of the [employer’s] past incen-
tive programs were implemented while the collective bargain-
ing agreement was still in effect.” Id. Under those circum-
stances, the Board held, the employer’s past changes, “imple-
mented under a contractual provision that has since expired, do
not establish a past practice allowing the [employer] to imple-
ment the new . . . commissions.” 339 NLRB at 356. Similarly,
the Respondent’s past unilateral changes to employees’ bene-
fits, were implemented under an expired contract provision, and
do not establish a past practice allowing the Respondent to
unilaterally make new changes during the postexpiration pe-
riod.

The Respondent contends that the decision in Register-
Guard, supra, “has no applicability” because the employer in
that case had not established a strong, entrenched, past practice.
(R. br. at 16-17; Reply br. at pp. 6-7.) Contrary to the Re-
spondent’s argument, the Board’s decision in Register-Guard
does not take issue with the employer’s proof that it had a past
practice of unilaterally implementing various sales incentive
programs. Rather the Board’s rejection of the defense based on
that practice turned on the fact that the practice, like the Re-
spondent’s in this case, did not include the requisite history of
unilateral changes made during out-of-contract periods when
the waiver was not in effect.'> The Respondent also argues that
the Register-Guard decision should not be followed because it
was not cited in the Courier-Journal cases issued the following
year. However, because of the absence of an established history
of out-of-contract changes in Register-Guard, that decision is
not inconsistent with the rationale or holding of the Courier-
Journal cases and there is no basis for concluding that the latter
cases overruled Register-Journal sub silentio. Recent Board
precedent is not obliterated simply because it is not cited by a
consistent decision in a later case.

5 It is true that, in Register-Guard, the Board found that the em-
ployer had not shown an established practice of making unilateral
changes to the particular commission program involved, but the Board
addressed separately the employer’s claim that the unilateral changes
were consistent with a more general past practice of unilaterally im-
plementing sales incentive programs.
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The Respondent’s argument that the 2005 changes in bene-
fits should be considered merely a continuation of an estab-
lished past practice also fails because those changes went well
beyond the types of adjustments to coverage levels and premi-
ums that the Respondent had a history of making routinely each
year. The 2005 changes included, inter alia, the creation of an
entirely new health savings account plan and the institution of
penalties for an employee’s failure to use a specified pharmacy
for certain prescriptions. Although the Respondent’s prior uni-
lateral changes to benefits had included the creation of other
types of new benefit programs, those changes had been made
only intermittently and were quite variable. The Board’s deci-
sion in Larry Geweke Ford, supra at fn. 1, states that past
changes that are “wholly discretionary” and “variable,” and
which are “made on an ad hoc basis” “d[o] not constitute an
established past practice that bec[omes] part of the status quo.”
Similarly, the Board has rejected an employer’s claim that uni-
lateral changes were the continuation of a dynamic status quo
when it was not shown that those changes “were consistent
with an established past practice, that the changes [we]re the
product of limited discretion on [the employer’s] part, or that
the [u]nion had previously acquiesced in similar changes within
the limits of the longstanding practice.” Berkshire Nursing
Home, 345 NLRB 220 fn. 2 (2005); see also Eugene lovine,
Inc., 328 NLRB at 294 (consistency with past practice does not
justify unilateral changes where such practice fails to create
"reasonable certainty" as to the "timing and criteria" for the
changes). In the instant case, the Respondent’s argument, if
accepted, would authorize it to unilaterally create and imple-
ment any type of new program or plan it chose for unit employ-
ees, as long as that plan fit under the general rubric of “bene-
fits” and was applied to both unit and nonunit employees. Pur-
suant to the Board’s decisions in Larry Geweke Ford, Berkshire
Nursing Home, and Eugene lovine, such changes are too discre-
tionary, variable, and ad hoc, to be considered part of an estab-
lished past practice.'®

To support its argument that the challenged changes merely
continued an established past practice, the Respondent relies on
the Board’s decision in Friendly Ford, 343 NLRB 1058
(2004)."7 In Friendly Ford, a successor employer made unilat-
eral changes to employee bonuses, something that was within
the past practice of its predecessor. The Board stated that “the
mere fact that the past practice was developed under a now-
expired contract does not gainsay the existence of the past prac-
tice.” Friendly Ford, supra at fn. 3. However, the decision in
Friendly Ford did not include a finding that the employer’s past
practice of unilateral changes had been confined to in-contract

' In Courier-Journal I, the Board found that the employer’s discre-
tion was adequately limited where it could only make the same changes
to unit employees’ health care premiums that it was making to those of
nonunit employees. 342 NLRB 1093. However, in Courier-Journal I,
the Respondent was merely adjusting healthcare premiums—something
it had done routinely in the past. The employer’s discretion was limited
to a narrow subject matter. The discretion the Respondent seeks is far
broader and includes, for example, the ability to unilaterally implement
new benefit plans, and to make varied changes to a whole range of
existing benefit plans.

'7 The Respondent refers to the case as Sonic Automotive

periods when a contractual waiver was in effect. Therefore, the
decision in Friendly Ford, in no way undermines the conclu-
sion that the Respondent’s past practice, which the record
shows has been confined to in-contract periods, does not en-
compass out-of-contract unilateral changes. Moreover, in
Friendly Ford the employer’s discretion to make unilateral
changes was limited because those changes were confined to a
single benefit—bonuses. As noted above, the Respondent’s
unilateral changes were far more discretionary, variable, and ad
hoc than that.'®

C. Were the Unilateral 2005 Changes to Beneflex Lawful Be-
cause Such Changes Were a Discrete and Recurring Event?

As previously noted, when parties are negotiating a collec-
tive-bargaining agreement, the employer’s obligation to refrain
from unilateral changes regarding mandatory subjects extends
beyond the duty to provide notice and an opportunity to bar-
gain, but rather encompasses a duty to refrain from implemen-
tation at all, absent impasse on bargaining for the agreement as
a whole. Register-Guard, supra; Bottom Line Enterprises, su-
pra. In Stone Container Corp., 313 NLRB 336, 336 (1993), the
Board recognized an exception to that duty where a change
concerns a discrete, annually recurring, event that is scheduled
to take place during contract negotiations. Under this exception,
the Board has not required employers to await overall impasse
in negotiations before implementing annual wage increases or
annual adjustments to employee health insurance, but rather has
found that employers met their bargaining obligations when
they gave the unions reasonable notice of the changes and an
opportunity to bargain, but the unions either failed to request
bargaining, or did not do so in a timely manner 7XU Electric
Co., 343 NLRB 1404, 1405 (2004) (employer twice notified
union of change, but union did not request bargaining either
time); Nabors Alaska Drilling, Inc., 341 NLRB 610 fn. 1
(2004) (union did not timely request bargaining); Alltel Ken-
tucky, 326 NLRB 1350, 1350 (1998) (employer informed union
of its intention not to grant annual wage increase, but union
failed to request bargaining); Stone Container Corp., supra at
336 (employer “made its proposal in time for bargaining over
the matter,” but the union “made no counterproposal concern-
ing the April wage increase, and did not raise the issue again
during negotiations”). The Respondent contends that the unilat-
eral implementation of the 2005 changes in benefits was per-
missible under the Stone Container exception. As discussed
below, I conclude that the Stone Container exception does not
apply here both because the changes were not a discrete, recur-
ring event, and because the Respondent did not satisfy even a
diminished bargaining duty.

The recurring event that the Respondent attempts to frame
does not concern a discrete subject—such as the annual adjust-
ment of medical insurance—but rather extends to all subjects
that fall under the general heading of benefits. The actual

'8 The Respondent also relies on the Board’s decision in Shell Oil
Co., 149 NLRB 283 (1964). However, the Board has stated that Shell
Oil has been overruled to the extent it held that contractual waivers of
bargaining survive the contract that creates them. Beverly Health &
Rehabilitation, 335 NLRB at 636 fn.6.
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changes the Respondent unilaterally implemented in 2005 were
not confined to recurring adjustments to a single plan, but in-
cluded the initiation of an entirely new healthcare savings ac-
count plan, the creation of penalties for employees who do not
use a designated mail-order pharmacy for certain prescriptions,
and wide-ranging changes to employee costs and/or coverages
for financial planning, medical care, dental care, and vision
care. The collection of changes in this case bears no meaningful
resemblance to the “discrete” events that were at issue in Stone
Container and the cases applying it. In Stone Container, TXU
Electric, and Alltel, the discrete event was a yearly wage in-
crease/review. In Saint-Gobain Abrasives, 343 NLRB 542
(2004), enfd. 426 F.3d 455 (1st Cir. 2005), Brannan Sand &
Gravel Co., 314 NLRB 282 (1994), and Nabors, the discrete
event was the annual review and adjustment of a health insur-
ance program. Those events were reasonably viewed as “dis-
crete” ones that could be handled separately from the ongoing
negotiations for a contract. None of those cases involved any-
thing like the breadth of changes at issue in the instant case.
Moreover, the changes in those cases involved regularly sched-
uled issues about which the employer had no choice but to take
some action.'” The Respondent’s changes, on the other hand,
included a number of ad hoc actions that were not annually
occurring events, and about which the Respondent was not
required to take some action—e.g., the new healthcare savings
plan, the new prescription drug penalty, the change in financial
planning premiums. Finding the Stone Container exception
applicable to the mixed bag of changes in the instant case
would alter the meaning of the exception dramatically. In 7XU
Electric, the Board stated that the Stone Container exception
had “no broad application or disruptive potential” because its
application was limited to a “discrete recurring event.” 343
NLRB 1405. Acceptance of the Respondent’s argument that
changes to a wide range of benefits, and even the addition
wholly new benefit plans, should all be considered part of one
discrete, recurring, event would deprive that limitation of much
of its meaning and would transform the Stone Container stan-
dard into what the Board indicated it should not be—i.e., an
exception of “broad application” and “disruptive potential.”
Even if it were possible, in the abstract, to consider the Re-
spondent’s collection of changes to be a “discrete recurring
event,” those changes became part of the overall contract nego-
tiations due to the Respondent’s negotiating strategies. When
the Union requested bargaining over the 2005 benefits package
changes in its October 14, 2004 letter, the Respondent’s lead
negotiator declined to respond because the parties’ ongoing
contract negotiations included discussion of a union-sponsored
replacement to the Respondent’s benefits package. Previously,
the Respondent told the Union that that it would not continue to

' See TXU Electric Co., 343 NLRB 1405 (The date for annual re-
view and possible wage adjustment was approaching. Absent a contract
on that date, the Respondent had to do something with respect to that
matter.) (emphasis in original); Saint-Gobain Abrasives, supra at 556
(if employer had not acted unilaterally regarding health insurance, the
policies of half the employees would have expired); Stone Container,
supra at 336 (since wage increases are annually occurring event, the
employer “could not await an impasse in overall negotiations”).

provide its benefits package to unit employees in the new con-
tract unless the Union agreed to language setting forth man-
agement’s right to make unilateral out-of-contract changes to
benefits, such as the 2005 benefits changes at issue here. The
Respondent has not shown that prior to implementing the
changes to benefit plans on January 1, 2005, it ever indicated
that the Company viewed those changes as a discrete event that
should be bargained about in isolation from the ongoing con-
tract negotiations concerning the continued existence of those
plans. Under these circumstances, the Respondent’s 2005
changes to its benefit plans cannot reasonably be characterized
as a “discrete” event in the sense of being separate from the
contract negotiations regarding those plans.

Even if the lowered, Stone Container, bargaining standard
were applicable, I would conclude that the Respondent failed to
meet its obligations under Section 8(a)(5). At the time the Re-
spondent implemented the 2005 changes, the parties were ac-
tively exploring the possibility that they could resolve the is-
sues regarding those changes through the adoption of replace-
ment plans, or by the Union’s acceptance of the changes in
exchange for the Respondent compromising its waiver pro-
posal. Indeed, on December 16, the Respondent expressed an
interest in continuing to discuss the Union’s proposal for re-
placing the existing benefit plans with BCBS plans, and addi-
tional bargaining sessions were scheduled for 2005. After the
Respondent implemented the 2005 changes in benefits, the
parties negotiated further regarding the waiver proposal and the
Union’s challenge to the unilateral changes. Despite the possi-
bility of a negotiated resolution, the Respondent did not delay
the implementation of the 2005 changes by even a day.

In Stone Container, and cases applying it, the Board found
that the employers met their bargaining obligations regarding
discrete events where those employers gave reasonable notice
of a change, but the unions either did not then request bargain-
ing, see TXU Electric Co., supra, Alltel Kentucky, supra, Stone
Container, supra, did not request bargaining in a timely man-
ner, see Nabors Alaska Drilling, Inc., supra, or the parties bar-
gained to impasse, see Saint-Gobain Abrasives, supra. That did
not occur in this case. Here, the Union requested, and pursued,
bargaining in a timely manner, but the employer unilaterally
implemented the changes at a time when negotiations concern-
ing those changes were ongoing.*

% The Respondent does not contend that it bargained to impasse re-
garding the 2005 changes, Tr. 26, something it was likely required to
do even if it did not have await an overall impasse in the contract nego-
tiations. See RBE Electronics of S.D., Inc., 320 NLRB 80, 82 (where an
employer is confronted with an economic exigency that requires
prompt action it need not await overall impasse, but may act unilater-
ally if the union “waives its right to bargain or the parties reach impasse
on the matter proposed for change”); but see Saint-Gobain, supra at 542
fn. 3 (Board majority leaves unresolved the question of whether an
employer is required to negotiate to impasse on change to a “discrete”
issue.) At any rate, under the facts present in this case, I conclude that
the Respondent unilaterally implemented changes in benefits at a time
when the parties were not approaching impasse regarding those
changes.
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The Respondent argues that, although the Union requested
bargaining regarding the 2005 changes in benefits, the Stone
Container exception applies because the Union failed to pursue
bargaining regarding those changes and intentionally delayed
negotiations. Neither assertion is consistent with the facts pre-
sent here. Regarding the Respondent’s claim that the

Union failed to bargain over the 2005 changes, the evidence
establishing the contrary is clear. On October 14, 2004—3 days
after the Respondent notified the Union of the proposed 2005
changes—the Union demanded, in writing, that the Respondent
bargain regarding those changes. On November 8§, the Union
bargained over those changes by proposing the BCBS plans as
an alternative to the Respondent’s benefit plans as they would
exist after incorporating the 2005 changes. When the Respon-
dent rejected the November 8 proposal, the Union further bar-
gained regarding the 2005 changes by proposing to accept those
changes in exchange for the Respondent withdrawing the Bene-
flex waiver proposal. On the same day, the Respondent also
proposed a modified version of its BCBS alternative.

According to the Respondent, the above-described bargain-
ing efforts by the union negotiators did not constitute bargain-
ing over the 2005 changes because the Union never proposed
modifications to the specific changes announced by the Re-
spondent. However, a party is not required to bargain over
changes by proposing modifications to the nuances of proposed
changes, but may bargain over those changes, as the Union did
here, by offering alternatives that moot or subsume the changes,
or by proposing to accept the changes in exchange for some-
thing else of value. See Anderson Enterprises, 329 NLRB 760,
772 (1999), enfd. 2 Fed. Appx. 1 (D.C. Cir. 2001) (Bargaining
does not take place in isolation and a proposal on one point
serves as leverage for positions in other areas.) quoting Korn
Industries v. NLRB, 389 F.2d 117, 121 (4th Cir. 1967). Indeed,
if there was any party that could be said to have demonstrated
an unwillingness to bargain over the specifics of the 2005
changes it was the Respondent, which explicitly took the posi-
tion that it was not required to bargain over such changes and
did not respond to the Union’s written request to bargain about
the changes. The Union’s timely request to bargain over the
2005 changes in benefits, not to mention its actual bargaining
over those changes, distinguishes the instant case from those in
which application of the Stone Container exception was appro-
priate. The record shows that the Respondent unilaterally im-
plemented its 2005 changes when negotiations regarding those
changes were still open. I conclude that the Respondent failed
to meet even the lower bargaining duty that pertains in cases
controlled by Stone Container.

The Respondent also contends that the Union intentionally,
and unnecessarily, delayed bargaining regarding benefits in
order to force the Respondent to implement those changes uni-
laterally, thereby creating a pretense for the Union to file an
unfair labor practices charge. See Bottom Line Enterprises, 302
NLRB 373, 374 (1991) (employer not required to bargain to
overall impasse where union “insists on continually avoiding or
delaying bargaining”). The Respondent offers no meaningful
evidence to support this accusation impugning the Union’s
motives. To the contrary, the facts established by the record
belie the Respondent’s claim of intentional and unnecessary

delay. It was in mid-July 2004 that the Respondent stated, for
the first time, that the Union would either have to agree to the
Beneflex waiver language—something the Respondent con-
ceded was a nonmandatory subject of bargaining—or would
have to develop a union alternative to the entire collection of
benefit plans provided by the Respondent. When it gave this
ultimatum, the Respondent surely knew that developing an
alternative to those plans would be a huge undertaking for the
Union. There were 11 (later 12) separate plans under the Bene-
flex umbrella, and much of the information necessary to de-
velop alternatives to those plans was in the Respondent’s, not
the Union’s, possession. Moreover, the Union would have to
give an outside provider sufficient information to convince that
provider to replace the plans at a competitive cost.

The record shows that the Union offered the BCBS alterna-
tive less than 4 months after the Respondent presented its ulti-
matum. On its face, I consider that a reasonable period of time
given the complexity of the task. Moreover, the evidence sup-
ports the view that the Union promptly began its effort to de-
velop alternative plans, and pursued that effort diligently. On
July 14, no more than a day after the Respondent gave its ulti-
matum, the Union requested information that it believed a
third-party insurer would need to develop alternatives to the
Respondent’s benefit plans. Two weeks later, the Union en-
gaged BCBS to develop alternative benefit plans. The Union
made multiple information requests for information required by
BCBS.

On October 11, the Respondent provided the information the
Union had been requesting regarding the 2005 changes and less
than a month later the Union presented its proposal for an alter-
native to the Respondent’s package of benefit plans for 2005.
There is no significant evidence showing that the Union did not
work diligently with BCBS to develop its alternative plans
promptly. It is not alleged that the Union ever refused to meet
to negotiate at reasonable times and places. The Respondent’s
allegation that the Union intentionally delayed bargaining re-
garding benefits is not only unproven by the record evidence, it
is rebutted by that evidence.

CONCLUSIONS OF LAW

1. The Respondent is an employer engaged in commerce
within the meaning of Section 2(2), (6), and (7) of the Act.

2. The Union is a labor organization within the meaning of
Section 2(5).

3. The Respondent violated Section 8(a)(5) and (1) of the
Act by unilaterally implementing changes to the benefits of unit
employees at a time when the parties were engaged in negotia-
tions for a collective-bargaining agreement and the parties had
not reached impasse.

REMEDY

Having found that the Respondent has engaged in certain un-
fair labor practices, I find that it must be ordered to cease and
desist and to take certain affirmative action designed to effectu-
ate the policies of the Act. In particular, I recommend that the
Respondent be ordered to restore, for unit employees, the bene-
fit terms that existed before the 2005 unilateral changes to the
Beneflex package of benefit plans, and to maintain those terms
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in effect until the parties have bargained to agreement or a valid
impasse, or the Union has agreed to changes. See Larry Ge-
weke Ford, 344 NLRB 628 (2005) (The standard remedy for
unilaterally implemented changes in health insurance coverage
is to order the restoration of the status quo ante.) I recommend
that the Respondent be ordered to make whole the unit employ-
ees and former unit employees for any loss of benefits they
suffered as a result of the Respondent’s unlawful implementa-
tion of its 2005 changes to their benefits, as set forth in Ogle
Protection Service, 183 NLRB 682 (1970), enfd. 444 F.2d 502
(6th Cir. 1971), with interest as set forth in New Horizons for
the Retarded, 283 NLRB 1173 (1987). In addition, I recom-
mend that the Respondent be ordered to reimburse unit em-
ployees for any expenses resulting from the Respondent’s
unlawful changes to benefits as set forth in Kraft Plumbing &
Heating, 252 NLRB 891 fn. 2 (1980), affd. 661 F.2d 940 (9th
Cir. 1981), with interest as set forth in New Horizons for the
Retarded, supra.

On these findings of fact and conclusions of law and on the
entire record, I issue the following recommended Order.”!

ORDER

The Respondent, E.I. DuPont de Nemours and Company,
Edge Moor, Delaware, its officers, agents, successors, and as-
signs, shall

1. Cease and desist from

(a) Making unilateral changes to the benefits of unit employ-
ees during periods when the parties are engaged in negotiations
for a collective-bargaining agreement and have not reached
impasse.

(b) In any like or related manner interfering with, restraining,
or coercing employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a) Restore the unit employees’ benefits under the Beneflex
package of benefit plans to the terms that existed prior to the
unlawful unilateral changes that were implemented on January
1, 2005, and maintain those terms in effect until the parties
have bargained to a new agreement or a valid impasse, or the
Union has agreed to changes, as provided in the remedy section
of this decision.

(b) Make the unit employees whole by reimbursing them for
any loss of benefits and additional expenses that they suffered
as a result of the unlawful unilateral changes to benefits that
were implemented on January 1, 2005, as provided in the rem-
edy section of this decision.

(c) Preserve and, within 14 days of a request, or such addi-
tional time as the Regional Director may allow for good cause
shown, provide at a reasonable place designated by the Board
or its agents, all payroll records, social security payment re-
cords, timecards, personnel records and reports, and all other

2L If no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed
waived for all purposes

records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay
due under the terms of this Order.

(d) Within 14 days after service by the Region, post at its fa-
cility in Edge Moor, Delaware, copies of the attached notice
marked “Appendix.”** Copies of the notice, on forms provided
by the Regional Director for Region 4, after being signed by the
Respondent’s authorized representative, shall be posted by the
Respondent and maintained for 60 consecutive days in con-
spicuous places including all places where notices to employees
are customarily posted. Reasonable steps shall be taken by the
Respondent to ensure that the notices are not altered, defaced,
or covered by any other material. In the event that, during the
pendency of these proceedings, the Respondent has gone out of
business or closed the facility involved in these proceedings,
the Respondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former employ-
ees employed by the Respondent at any time since January 1,
2005.

(e) Within 21 days after service by the Region, file with the
Regional Director a sworn certification of a responsible official
on a form provided by the Region attesting to the steps that the
Respondent has taken to comply.

IT IS FURTHER ORDERED that the complaint is dismissed inso-
far as it alleges violations of the Act not specifically found.

Dated, Washington, D.C. December 23, 2005

APPENDIX
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey this
Notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties

WE WILL NOT make unilateral changes to your benefits dur-
ing periods when the United Steel, Paper and Forestry, Rubber,
Manufacturing, Energy, Allied Industrial and Service Workers
International Union (U.S.W.), and its Local 4-786, are engaged
in negotiations with us for a collective-bargaining agreement
and have not reached impasse.

22 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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E.I. DUPONT DE NEMOURS AND CO. 15

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of the rights guaranteed
you by Section 7 of the Act.

WE WILL restore unit employees’ benefits under the Bene-
flex package to the terms that existed prior to the unlawful uni-
lateral changes that went into effect on January 1, 2005, and

maintain those terms in effect until the parties bargain to a new
agreement or a valid impasse, or the Union agrees to changes.

WE WILL make unit employees who by reimbrusing them,
with interest, for the loss of benefits and additional expenses
that they suffered as a result of the unilateral changes in bene-
fits that we unlawfully implemented on January 1, 2005.

E.I. DUPONT DE NEMOURS & CO.
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LOUISVILLE WORKS HEARING TRANSCRIPT
(NLRB CASE NOS. 9-CA-40777 AND 9-CA-41634)

Dated June 21, 2005

Pages Included in the Appendix:

[18-40]
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18
1 WHEREUPON,
2 PAMELA MURRAY,
3 A witness heréin, having been duly cautioned and
4 sworn, was examlined and testified as fcllows:
5 JUDGE BUSCHMANN: Please ke seated.
€ DIRECT EXAMINATION
7 BY MR. KEENAN:
8 Q. Gecod mdrning, Ms. Murray. Would you tell the
S Court by whom you are currently employed?
10 A, DuPont.
11 Q. And how long have you worked for DuPont?
12 A. Five years.
13 JUDGE BUSCHMANN: Sorry to

14 interrupt, could vou state your name, your full name,
15 and spell it for the record, please,.

16 THE WITNESS: Pamela Jeanne Murray,

17 J-E-A-N-N-E M-U-R-R-A-Y.

18 JUDGE BUSCHMANN: Okay, thank you.
1¢ DIRECT EXAMINATION (CCNT'D)
20 BY MR. KEENAN:
21 Q. And where do you work for DuPont?
22 AL Wilmingtoﬁ, Delaware.
23 Q. And what's your position?
24 Al A senicr consultant.
é 25 Q. How long have you worked in that position?

MOLER REFORTING SERVICE, INC. (937) 444-4565
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A, Five years. I was granted a promotion from

consultant to senior consultant over that time period.

Q. And which particular department or group do
you work with?

A, Our Glcbal Rewards Strategy.

Q. Would you explain for the Judge the duties
and responsibilities of your senior consultant
position?

A I'm primarily responsible for the DuPont US

Region, Health and Welfare Benefit policy and plan

design.
Q. How many employees do you work with?
A How many DuPont employees?
Q. Yes. In your department?
A, I'm not sure.
Q. Alright. Why don't you summarize for me the

responsibkbilities of yvour position with respect to the
US Region Beneflex plan?

A My responsibilities include analyzing the
Beneflex plans, assisting with the recommendation of
plan design c¢hanges on a year-to-year basis, bench
marking our plans with those of our frame of reference
companies and industry in general, staying on top of
changes and regulatory compliance issues to make sure

that our plans do comply with the code and Department

MOLER REPCRTING SERVICE, INC. (937) 444-4565
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20
1 of Labor regulations, drafting and assisting with the

2 communication of our annual plan design changes,

3 working with making sure our summary plan descriptions
4 are up to date, working with our legal department on
5 any necessary plan amendments to our plan documents.
6 Q. And would you explain to the Judge, you

7 referenced the Beneflex plan and that's zalso

8 referenced in the parties stipulated facts.

9 Would you explain to the Judge what the

10 Beneflex plan is?

11 A, The Beneflex plan is the DuPont US Region
12 flexible bkenefits plan that was adopted in 1892 for

13 the exclusive benefit of employees, their covered

z
7

14 dependents and in the case of the insurances their

15 beneficiaries.

16 It's a flexible benefits plan meaning that
17 employees have the flexikbility or the cppcecrtunity to
18 participate in about a dozen underlying benefit plans.
19 Those plans include things like the medical plan,

20 dental, vision, employee life insurance, accidental
21 death, dependent life insurance, health care and

22 dependent care spending accounts, financial planning,
23  wvacation buying, dgroup legal =services and health

24 savings accounts.

) 25 JUDGE BUSCHMANN: Now 1s this for

MOLER REPCORTING SERVICE, INC. (837) 444-4565
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1 all DuPont employees or just unit employees, union

2 members?

3 THE WITNESS: Oh it's for all, Union

4 and non-Union DuPont emplovees.

3 JUDGE BUSCHMANN: Okay.

6 DIRECT EXAMINATION (CONT'D)
7 BY MR. KEENAN:

8 Q. Are you familiar with the Beneflex plan

9 itself?
10 A, Yes.

11 MR. KEENAN: Permission to approach,

12 Your Honor?

. 13 JUDGE BUSCHMANN: Yes.
‘E 14 DIRECT EXAMINATION (CONT'D)
15 BY MR. KEENAN:
16 0. I'm going to show you what's been marked as

17 Joint Exhibit Number 2. Ask if yvou're familiar with

18 that document?

19 A Yes.

20 Q. 2And what is that document?

21 A This is the Beneflex plan dcocument.

22 Q. Now you've referenced that vour department in

23 part has responsibility for annual changes to the
24 Beneflex plan. First of all from where does DuPonlt or

o 25 your department have the authority to make any such

MOLER REPORTING SERVICE, INC. (937) 444-4565
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22
1 changes to the Beneflex plan?
i A. The plan itself grants the Company the
3 authority to make changes.
4 Q. And Jjust so the Judge has a reference point
5 in the Beneflex plan, where is that contained?
6 A, In section 132, Modification or Terminaticn of

7 the Plan.

8 Q. You also referenced in your testimony

9 scmething called Beneflex Medical. Would you explain
10 to the Judge what Beneflex Medical is?

11 A Beneflex Medical is one cof the plans that's
12 referenced by the Beneflex to over arching Beneflex
13 flexible benefits plan. It's a freestanding benefits
14 plan kbut 1it's part of the Beneflexr package.

15 Q. Is there a separate plan document for

16 Beneflex Medical?

17 A, Yes.

18 Q. I'm going to show you what's been marked as
19 Joint Exhibit Number 3. Ask 1if you're familiar with

20 that document?

21 A Yes.

22 G. And what 1is that document?

23 I, This is the Beneflex Medical Care Plan.

24 Q. Ts there comparable language in Joint Exhibit

Y 25 Number 3 providing the Company with the authority to

MOLER REPORTING SERVICE, INC. (937) 444-4565

[47]



USCA Case #16-1357  Document #1672187 Filed: 04/21/2017  Page 49 of 533

23
1 change or modify provisions of the plan, of the
2 Beneflex Medical Plan?
3 A. Yes, its in Section 20, Modification or’
4 Termination of the Plan.
5 Q. Now are all of the underlying plans within

6 Beneflex are all those self-insured?

7 AL No.

8 Q. Would you explain to the Judge which

9 components of Beneflex are self-insured versus

10 non-self insured and then what the difference between
11 those two features 1ig?

12 AL The National Medical and Dental Plan options
13 are self-insured.

14 JUDGE BUSCHMANN: What do you mean
15 by self-insured?

le THE WITNESS: Self-insured means

17 that DuPont, excuse me, that the plan pays actual

18 claims expenses plus administrative services fees as
19 opposed to insured meaning that we would pay a premium
20 teo an insurance company that would contain a risk or
21 profit component.

22 Some 0of the plans within Beneflex such
23 as the vision care plan are insured so the employee
24 pays a premium for that plan.

25 JUDGE BUSCHMANN: Self-insured means

MOLER REPORTING SERVICE, INC. (9327) 444-4565
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1 that the payment for the particular benefit comes out

2 of DuPont's pockets whether than an cutside insurance
3 company, is that correct or not?

4 THE WITNESS: Partially. The

5 payments for the plan, the plan pays the actual cost,
& the claims and the administrative expenses. The costs

7 are shared between DuPcnt and the employees.

8 JUDGE BUSCHMANN: Okay.

9 DIRECT EXAMINATICON (CONT'D)
10 BY MR. KEENAN:

11 Q. You referenced cost sharing, for example.

12 What iz the current cost sharing in Beneflex Medical?

13 A Since January 1lst, 2003, we've had what we

4

14 call a competitive cost sharing for employvees. The

15 current level of our cost sharing policy is 70 percent

le by DuPont, 30 percent of total cost by emplovees.

17 Total ceost include deductibles, thelir monthly

18 contributions, co-pays, things like that.

19 Q. And you've already referenced the warious

20 components of the Beneflex plan itself. What about
21 Beneflex Medical. Are there varicus optiocns or

22 components within Beneflex Medical?

23 AL Yes.

24 Q. Would you explain tc the Judge what those

25 are?

MOLER REPCRTING SERVICE, INC. (937) 444-4565

[49]



3
Ey

USCA Case #16-1357  Document #1672187 Filed: 04/21/2017  Page 51 of 533

10

11

12

13

14

15

15

17

18

19

20

21

22

23

24

25

25
A, We have several naticnal plan options within

Beneflex. There's a point of service plan, where you
pick a primary care physician, pay a co-pay for vour
office wvisits, that kind of thing.

There 1s what we call a consumer choice plan
that involves a 100 percent payment for your first
claims for the vyear, followed by a deductible,
followed by 90 percent benefit in network.

We alsc have what we call a high deductible
PPQO plan, Preferred Provider Organization, that

requires no referrals but it does have a high

.deductible upfront with an optional Health savings

account component teo it for those employees who elect
to participate in it.

Additionally there's something called an
Alternative Plan Opticn that's applicable only at
certain local sites, a few limited sites across the
country and that would be an insured agent product for
the most part.

Q. Now you stated that your department is
responsible for developing changes to Beneflex,
correct?

Al Correct.

O. Would you describe for the Judge the process

your department goes through to make any changes to

MCLER REPORTING SERVICE, INC. (937) 444-4565
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26
1 Beneflex?

2 n, Normally we start with looking at the

3 Beneflex experience over the recent period of time.

4 Q. When you say experience, what are you

5 referring te?

6 A. Claims experience, what's driving ceosts as

7 well as trends and things that are happening in the

8 market place. For example, when health savings

] accounts came into being, we locked at the

10 attractiveness of that to consider if we would want to
11 offer that as a new optiocn to employees.

12 After looking at the plan, considering

13 possible plan changes, looking at the competitiveness

E
,-}?‘

14 of ocur plan, what might be attractive to emplovyees, we
15 come up with recommendations. Those recommendations
16 go throﬁgh a sounding process and we take them through
17 several different groups within DuPont including some
18 of our Human Rescurces people.

19 To figure out if we go forward with the

20 recommending these changes, how would they be received
21 Dby emplcoyees. We then make a recommendation to our

22 Human Resources leadership team, that is approved

23 ultimately by cour Vice President of Human Rescurces

24 and the President of our US Regicn.

“g 25 Q. Could you give the Judge an example, for

MOLER REPORTING SERVICE, INC. (%937) 444-4565
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27
1 example, for 2005 the stipulated facts contain a

2 number of changes made to Beneflex by the Company.

3 Give an example of one of those changes?

4 L. In 2005 we added Health Sawvings Accounts for
5 the first time and we changed our what we call the

6 catastrophic medical plan option intoe a high

7 deductible PPO and offered in and out of network care,
8 meaning employees could tap into managed care

9 discounts where they could not have previously.

10 Q. And how were these changes actually

11 implemented by the Company?

12 AL They're announced in the fall during our

13 Beneflex annual enrollment period and implemented

kY
E

14 effective the following January lst,.

15 Q. And vyou referenced that they're announced in
16 the fall. Hcew does the Company go about announcing
17 those changes? |

18 A, Most recently, like during 2005, we put out =a
19 What's New brochure that's made available to employees
20 electronically as well as z Beneflex guide. Prior to
21 tThat we produced what were called FPlzin Talk magazines
22 and Plain Talk contained the changes for the year.

23 Q. I'm going to show you what's been marked as
24 Joint Exhibit Number 16. Ask if you're familiar with

} 25 that document?

MOLER REPORTING SERVICE, INC. (937) 444-45¢65
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29
1 A, Yes, this is ocur 2001 Plain Talk, Octcber
Z 2000 announcing the changes for 2001.
3 Q. And just so 1t's clear, there are a number of

4 Plain Talks contained in the parties Joint Exhibits.

5 What's the purpose of that document?

5 A, What's the purpose of Flain Talk?
7 Q. Correct.
8 A. To familiarize employees with the changes for

9 the following year so that they can make benefit plan
10 elections that are right for themselves and their

11 families.

12 0. And you stated that those are distributed

13 every fall. Why is that communication distributed in

%

14 the £fall®

15 A. Because our annual enrollment periecd is
16 generally in Cctober and November.

17 Q. Why, why does the Company have an annual
18 enrollment period?

19 A, It's, I believe, a reguirement for a

20 cafeteria benefits plan, a once a year enrollment
21 period.

22 Q. And what's involved in the enrollment process
23 and then would you sort of walk the Judge what the
24 choices the employee would have and how those are

g 25 communicated to the Company?

MOLER REPORTING SERVICE, INC. (337) 444-4565
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A. Uh-huh. The enrcllment process consists of

the emplovee has a period of time, usually a two week,
about a two week period cof time, to review the
Beneflex changes, look at the new prices for the
various Beneflex, and decide, ycu know talk it over
with their family and decide whether or not they want
tc make changes to the Beneflex elections that they
currently have in place.

If they'd like to make changes, for example,
if they want tec change their medical plan coption and
move from the point of service option to cur consumer
choice option, they have the opportunity to do that.
They can either call or go online and change their
election. Their new election becomes effective
January 1st of the following year.

Q. Dc the changes that the company has made
annually to the Beneflex plan, do these include
premium increases or decreases to Beneflex Medical?

A. Yes.

Q. How dces the Company go akbout determining
premiums?

. The premiums are determined by our Actuaries,
lecoking at past claims experience and projecting trend
and ultimately approved by leadership.

Q. Do any ncon-DuPcent entities participate in

MOLER REPORTING SERVICE, INC. (937) 444-4565
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30
1 Beneflex?
2 A, No, there are some DuPont atffiliate
3 companies.
4 Q. Explain to the Judge what those are?
5 A Like DuPont Dow Elastomers participates in
& Beneflex.
7 JUDGE BUSCHMANN: Like DuPont what?
8 THE WITNESS: DuPont Dow Elastomers.
9 DIRECT EXAMINATION (CONT'D)
10 BY MR. KEENAN:
11 Q. What is DuPont Dow Elastomers”?
1z A Tt's a joint wventure with DuPont and Dow.
13 MR . KEENAN: Your Honor, just as a

k)
H
3

&

14 side the stipulated facts we'll centain a number of
15 references to DuPont Dow Elastomers. It's a joint

16 wventure between DuPont and Dow Chemical.

17 JUDGE BUSCHMANN: Now is that

18 explained iﬁ the record scmehow?

19 MR. KEENAN: Yes, Your Honor.

20 JUDGE BUSCHMANN: Is it important or
21 is 1it?

22 MR. KEENAN: We believe it is

23 relevant and impertant, Your Honor, ves, because the
24 same Union at Louisville represents a bargaining unit

25 of DuPont Dow Elastomers employees and they have

g

MOLER REPORTING SERVICE, INC. {937) 444-4565

[55]



USCA Case #16-1357  Document #1672187 Filed: 04/21/2017  Page 57 of 533

31
1 identical contract language with respect to the

2 Beneflex plan that's at i1ssue and the same unilateral

3 changes that are alleged to have been unlawfully made

4 by DuPont were also made by DuPont Dow Elastomers.

5 DIRECT EXAMINATION (CCNT'D)
6 'BY MR. KEENAN:
7 Q. How does an entity like DuPont Dow Elastomers

8 end up participating in Beneflex?

9 M3. HOSTETLER: Excuse me,

10 Mr. Keenan and Your Honor, Charging Party would object
il and we believe this whole line of testimony regarding

12 DDE i1s idirrelevant. While we stipulated to the facts,

13 it's simply because it is a fact but we believe 1it's

4
n"a

14 irrelevant and not binding in any way in the

15 determination of the allegaticn in this complaint.

le JUDGE BUSCHMANN: I don't know

17 whether it's relevant or ncot, I can't say, so I would
18 just as socn have Mr. Keenan proceed --

19 M5. HCOSTETLER: Exactly.

20 JUDGE BUSCHMANN: ~~ and then we can
21 decide later whether or not the testimony's relevant
22 or not.

23 MS. HCSTETLER: I appreciate that,
24 Your Honcr.

Ty 25 JUDGE BUSCHMANN: Okavy.

MOLER REPORTING SERVICE, INC. (937) 444-4565
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32
1 DIRECT EXAMINATION (CONT™D)
Z BY MR. EKEENAN:
3 o. You're answer?
4 A, Could vyou repeat the gquestion?
5 Q. Certainly. For a entity like DuPont Dow

6 Elastomers, how is it that those employees participate

7 in Beneflex?

8 A It's the exaclt same Beneflex plan that 1is
9 offered to DuPont employees. Is that your question?
10 Q. Yes. Within Beneflex, how many different

11 plans are in Beneflex?
12 I About a dozen.

13 0. Tc the best of yvour knowledge, other than

%
H

14 Beneflex Medical, do those other plans centain the

15 same language authorizing the Company Lo make changes
le to the plans?

17 AL Yes.

18 Q. When the Company decides to implement in

18 particular and announce a particular change to

20 Beneflex, are scme sites within the US Region included
21 within those announcements and some are nct or how

22 does the Company go aboult deciding that?

23 AL Can you repeat the question?
24 C. Sure, I'm sorry, that was a terrible
3 25 question. When the Company announces changes to

MOLER REPORTING SERVICE, INC. (937) 444-4565
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1 Beneflex, you sald your department has tThe >

2 responsibility for the US Region.

3 Are the changes announced at all sites?

4 A. The changes for example in 2005 are posted teo
5 our Intranet. BSco zll emplovees have access to those

6 changes. How the individuai sites may announce

7 changes different from the national communications, I

8 don't know.

9 Q. Ckay.
10 MR. KEENAN: No further gquestions.
11 JUDGE BUSCHMANN: Any cross-

12 examination, Mr. Luken?

. 13 MR. LUKEN: ©One minute, Your Honor.
14 JUDGE BUSCHMANN: What's that?

15 : MR. LUKEN: One minute, please.

16 JUDGE BUSCHMANN: Okay.

17 _ MR, LUKEN: Can we go off the

18 record?

19 ) JUDGE BUSCHMANN: Yes, we can go off
20 the record.

21 (Whereupon a brief time was taken off the record)
22 JUDGE BUSCHMANN: Back on the record
23 please.

24 CROSS-E¥XAMINATION

25 BY MR. LURKEN:

R

MOLER REFPORTING SERVICE, INC. (937) 444-4565
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Q. Ms. Murray my names Kevin TLuken and I'm with

the General Counsel and vou answered a guestion I
didn't guite understand and you talked about insured
HMO units at local sites.

I mean could you just explain to us a little
pit how that differs from the general Beneflex plant?
If I'm using incorrect terminology let me know, you're
the expert in that area.

B, The Beneflex Medical Plan contains a number
of different plan options. Some of those options are
national plan options such as our point of service,
consumer choice and high deductible PFO. But at a few
selected sites we have an option called Option, we use
te call it Option Z. It's called the alternative

option and it is primarily an insured HMCO's.

Q. Could you give me an example of zan Option 772
A, Preferred Care HMO in Rochester, NY.
Q. S50 those emplcyees do not participate in

Beneflex, they have an additional option?

A, No, no, it's, it is an opticon within Beneflex
Medical.
Q. So, are they opting out, I guess, of =-

they're remaining in the Beneflex plan but opting out
of Beneflex Medical, would that ke correct?

A, No, no. This is their Beneflexz Medical

MOLER REPCRTING SERVICE, INC. (937) 444-4565
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35
1 option that they have chosen.
2 Q. What 1s option -- I'm sorry, I just don't
3 understand Option Z°7
4 A Okay. The same way that you could elect to
5 participate in point of service. If Beneflex offers

6 an HMC at your site for example, the Preferred Care

7 HMO at Rochester, that is the option you could elect.

8 Q. And that's not offered at all sites?

9 A, No.

10 Q. And I think you testified that this was

11 awvailable To -- 1is this plan available to all DuPont

12 employees or are there any that are excluded?

- 13 A, The Beneflex Flan?
H
@
i 14 Q. Uh-huh.
15 A It's offered, to my knowledge, to zall DuPont

i6 US Region employees.

17 Q. So US employees. And --
18 AL Yes, US Region.
19 Q. -- and do you know how many, on a percentage

20 kasis of those employees, would be represented by

21 collective bargaining units?

22 A, No.
23 Q. Do yvou have any idea?
24 A No.
?g 25 0. Your office does not engage in collective

MOLER REPQORTING SERVICE, INC. (937) 444-4565
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bargaining?

A. No.

Q. Are you aware, is there any group of
employees who receive an option for Company benefits
other than the Beneflex plan?

A No, not that I'm aware of.

Q. Isn't there a2 unit in New York that has an
option for Blue Cross and EBlue Shield?

A, That's an alternative medical option within
Beneflex, I believe.

Q. Sc that's the under Opticn Z°7

A, Uh-huh. Right. And option 4 is an internal
benefits administration term.

0. But is that then, is that a Blue Crcss plan,
do you know?

2. I don't know.

Q. But there's an option for different medical

provider under Beneflex other than the Beneflex

Medical?

A, Could you repeat the guestion?

Q. Well I'm sorry, I don't even guite understand
it myself. There is an -- Beneflex Medical is the

medical portion cof the Beneflex plan?
AL Right.

Q. And 1s there an option for these employees in

MOLER REPORTING SERVICE, INC. (937) 444-4565
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Rochester for medical benefits other than Beneflex

Medical®
AL They have several -- no, they have several

Beneflex Medical options.

Q. 2Znd one could be a Blue Cross opticen?

A, I don't know if it's Blue Cross.

0. But it's a possibility that it could be?
A It's a possikbility.

0. And do you know if that, if in part of that
emplcyees who are able to take advantage of Option Z
are represented by a Collective Bargaining
Representative?

A. Can you repeat that?

Q. Is there a Union at this New York site?

A At Rochester?

Q. Uh-huh?

A Not that I'm aware of, not currently.
Q. What about at a site in Yerkes, New York?
A, I don't know 1f Yerkes has a separate

alternative medical option or not.

Q. Do vyou know if there's a Collective
Bargaining Unit at Yerkes?

A I'm not sure.

Q. I guess the ultimate guestion is do you have

any knowledge of Beneflex being in place for any group

MCOLER REPORTING SERVICE, INC. (937) 444-4565
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cf DuPont employses as The result of collective
bargaining?

A. Beneflex itself must be bargained, that's
contained in the plan document. So the Beneflex
package has tc be bargained.

. Well it's not, is it, is it -- it's not
bargained with management employees is it?

A Neo.

Q. But i1t would be bargalined with units of

employees who are represented by Collective Bargaining

Agent?
A Yes.
Q. Do you know, referring to Exhibit 2, I

believe you looked at esarlier?

A, The Beneflex Plan,

Q. Correct. Has Secticn 13 to the best of you
knowledge and I think it precedes ycur date cof

employment, would you know if that's changed since

19867
A I don't know.
Q. And referring to Exhibit 3, Section 207
A, Again I don't know.
Q. You're unaware of any changes since 12967
A, I don't know.

MR. LUKEN: One minute, Your Honor.

MOLER REPQORTING SERVICE, INC. (937) 444-4565
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39

1 - JUDGE BUSCHMANN: Yes.

2 MR. LUKEN: N¢ further gquestions,

3 Your Honor.

4 JUDGE BUSCHMANN : Ms. Hostetler?

5 Ms. HOSTETLER: No guestions, Your'

6 Honor, thank vyou.

7 JUDGE BUSCHMANN: Okay. Mr. Keenan?

8 MR. KEENAN: One moment, Your Honor.

2 Just two guick questions, Your Honor.

10 REDIRECT EXAMINATION

11 BY MR. KEENAN:

12 Q. First of all on the cress-examination you
" 13 were asked some guestions about Option Z again. Why
d 14 does that opticn exist, do yvou know?

15 A. Yes. Primarily it's for areas that may not

16 have adeguate zccess or may have issues with the

17 ©Naticnal Managed Care in that area.

18 Q. Okay. And you were asked right at the end
19 there guestions about your perscnal knowledge as to
20 whether the plan line which within Beneflex, Exhibit
21 2, and Beneflex Medical, Exhibit 3, have changed at
22 all.

23 Tc the extent there were changes to the

24 plans, where would the announcements of those changes

25 be contalned?

MOLER REPORTING SERVICE, INC. (937) 444-4585
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40
1 A. Our summary material modificatiocns and
2 annually To emplcecyees 1n the Beneflex annual
3 enrollment materials.
4 Q. So if I represent to you that the Joint

5 Exhibits contain all of the summary material
& modifications that the Company has issued between 1996
7 and 2005, would any changes to Exhibits 2 and 3 be

8 «captured within those exhibits?

9 A And what were the years?

10 Q. 19396 to 200357

11 A. Yes.

12 MR. KEENAN: No further guestions,

13 Your Honor.

J

14 JUDGE BUSCHMANN: Okavy.

15 MR. LUKEN: ©No further guestions,

16 Your Honor.

17 , MS. HOSTETLER: No further
18 guesticons, Your Honor. Thank vyou.
19 JUDGE BUSCHMANN: You may step down,

20  thank you.
21 (WITNESS EXCUSED)]

22 MR. KEENAN: Respondent rests, Your

23 Honor.

24 JUDGE BUSCHMANN: Thank you.

25 Mr. Luken?

MOLER REPORTING SERVICE, INC. (8937) 444-4565
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

In the Matter of

REGION 9

E.I. DUPONT DE NEMOURS, LOUISVILLE WORKS

and Cases 9-CA-40777
9-CA-40919
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND 9-CA-41634

ENERGY WORKERS INTERNATIONAL UNION AND

ITS LOCAL 5-2002

INDEX AND DESCRIPTION OF FORMAL DOCUMENTS

General Counsel’s Exhibit 1 (a)

(b)
©

d

©
®
(®

()

®

1)

(k)

Original charge in Case 9-CA-40777, filed January 2, 2004.
Affidavit of Service of G.C. Ex. 1(a), dated January 5, 2004.

Complaint and Notice of Hearing, with Forms NLRB-4338 and
4668 attached, 9-CA-40777, dated February 20, 2004.

Affidavit of Service of G.C. Ex. 1(c), dated February 20, 2004,
with return receipt card attached.

Original charge in Case 9-CA-40919, filed February 26, 2004.
Affidavit of Service of G.C. Ex. 1(e), dated February 27, 2004.

Order Changing Place of Hearing, 9-CA-40777, dated March 4,
2004.

Affidavit of Service of G.C. Ex. 1(g), dated March 4, 2004,
with return receipt card attached.

Respondent’s Answer to Complaint, received March 5, 2004, with
Certificate of Service attached.

Order Consolidating Cases, Consolidated Complaint and Order
Rescheduling Hearing, with Forms NLRB-4338 and 4668
attached, 9-CA-40777 and 9-CA-40919, dated April 30, 2004.

Affidavit of Service of G.C. Ex. 1(j), dated April 30, 2004,
with return receipt card attached.

6] G.C. Ex. I(y)
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W)
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W)

(x)

87

Respondent’s Answer to Consolidated Complaint, received
May 11, 2004, with Certificate of Service attached.

Respondent’s Motion to Continue Hearing Date, received May 24,
2004, with Certificate of Service attached.

Order Postponing Hearing, 9-CA-40777 and 9-CA-40919, dated
June 1, 2004.

Affidavit of Service of G.C. Ex. 1(n), dated June 1, 2004,
with return receipt card attached.

Order Postponing Hearing, 9-CA-40777 and 9-CA-40919, dated
July 29, 2004.

Affidavit of Service of G.C. Ex. 1(p), dated July 29, 2004, with
return receipt card attached.

Original charge in Case 9-CA-41634, filed January 5, 2005.
Affidavit of Service of G.C. Ex. 1(r), dated January 6, 2005.

Order Rescheduling Hearing, 9-CA-40777 and 9-CA-40919, dated
February 24, 2005.

Affidavit of Service of G.C. Ex. 1(t), dated February 24, 2005,
with return receipt card attached.

Order Consolidating Cases, Second Consolidated Complaint and
Order Rescheduling Hearing, with Forms NLRB-4338 and 4668
attached, 9-CA-40777, 9-CA-40919 and 9-CA-41634, dated
March 18, 2005.

Affidavit of Service of G.C. Ex. 1(v), dated March 18, 2005,
with return receipt card attached.

Respondent’s Answer to Second Consolidated Complaint,
received April 1, 2005, with Certificate of Service attached.

Index and Description of Formal Documents.
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INTERNEY FORM EXEMPT UNDER 44 U3C, 3512
FORM NLRB-501
e UNITED STATES OF AMERICA DO NOT WRITE IN THIS SPACE

NATIONAL LABOR RELATIONS BOARD

CHARGE AGAINST EMPLOYER Case Date Filed
INSTRUCTIONS: 9-CA-40777-1 JAN 2, 2004

Flie an original and 4 copies of this charge with NLRB Regional Director for the reglion In which the alleged unfair labor practice
occurred or is occurring.

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT

a. Name of Employer - b. Number of Workers Employed
E.l. DUPONT DE NEMOURS-LOUISVILLE WORKS 110

¢. Address (strest, clty, State, 2IP, Cedb) d. Employer Representative e, Telsphone No.

502-775-3232
+ 4200 CAMPGROUND ROAD -
LOUISVILLE, KY 40216 BRENDA KEIL.SEY, HR SUPERVISOR B ;37!05?3090

f. Type of Ectablishment (factory, mine, whalcsaler, efc.) 9. identy Principal Froduct of Service
MANUFACTURING ’ FLUOROPRODUCTS

h. The above-named amployer has engaged In and Is engaging In unfair labar practices within the meaning of Saction 8(a), subsactions (1) and (Ust
supsections) (5) ; of the National Labor Relations Act, and these unfair labor
practices ars unfair practices affecting commerce within the meaning of the Act.

2. Basis of tha Charge (set forth a clear and contise statement of the facts constitiuting the afeged ynfair jabor practices,)

Since on or about January 1, 2004, and at al) times thereafter, during the course of negotiations for a successor contract, E.I Dupont de
Nemours, by its officers, agents and representatives, violated Section 8(a)(S) of the Act when it unilaterally implemented changes 1o the
health benefit plen in effect for unit employees.

By the above and other acts, the above-pamed employer has interfered with, restrained, and coerced emplayees in tha exercisa of the rights
guaranteed in Section 7 of the Act.

3. Full name of party filing charpa (if fabor organization, give Adl name, including focal name and number)
PACE INTERNATIONAL UNION AND ITS LOCAL 5-2002

4a. Address (strest and number, city, State, and ZIP Cods) 4d. Telephons No.

P.O. BOX 16333 502-:69;232
LOUISVILLE, KY 40256-0333 3 03-3?9-8067

5. Full name of national or iMernational labor orgenization of which it is an affilate ar constuent unk (o be f@ed in when charge is Biad by a fabor onganization)
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY WORKERS INTERNATIONAL UNION

6. DECLARATION
1 declare that | have read the above charge and that the statements are true to the best of my knowledge and belief,

By Q !tg‘ Q P COUNSEL FOR PACE

— ' 4
(Signature of representative or parson making cherge) Fax No,_303-329-8067 e

2236 ASH STREET, DENVER, COLORADO 80207 JANUARY 2, 2004
(Telophane No,) " Date ;

Address

T WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TTTLE 18, SECTION 1001)

[68] Gecoxi(a)
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FORM NLRB-877
(4-84)

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

E.I. DUPONT DE NEMOURS - LOUISVILLE WORKS

and

PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND
ENERGY WORKERS INTERNATIONAL UNION,

LOCAL 5-2002, AFL-CIO-CLC

Respondent

CASE NO. 9-CA-40777-1

Charging Party DATE OF MAILING January 5, 2004

AFFIDAVIT OF SERVICE OF Charge

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose
and say that on the date indicated above I served the above-entitled document(s) by regular mail
upon the following persons, addressed to them at the following addresses:

E.1. DuPont De NeMours - Louisville Works
Attn: Ms. Brenda Kelsey
Human Resources Supervisor
4200 Campground Road
Louisville, Kentucky 40216

Subscribed and sworn to before me this 5"  day

of January, 004.

DéSIGNATED AGENT

NATIONAL LABOR RELATIONS BOARD

4
[69] ot M0 5 )
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the Matter of
E.I. DUPONT DE NEMOURS, LOUISVILLE WORKS

and Case 9-CA-40777

PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY
WORKERS INTERNATIONAL UNION AND ITS LOCAL 5-2002

COMPLAINT
AND
NOTICE OF HEARING

Paper, Allied-Industrial, Chemical and Energy Workers International Union and its
Local 5-2002, herein called the Union, has charged that E.I. DuPont De Nemours, Louisville
Works, herein called Respondent, has been engaging in unfair labor practices as set forth in the
National Labor Relations Act, 29 U.S.C. §151, et seq., herein called the Act. Based thereon the
General Counsel, by the undersigned, pursuant to Section 10(b) of the Act and Section 102.15 of
the Rules and Regulations of the National Labor Relations Board, herein called the Board, issues
this Complaint and Notice of Hearing and alleges as follows:

1. The charge was filed by the Union on January 2, 2004, and a copy was served by
regular mail on Respondent on January 5, 2004.

2. (a) At all material times, Respondent, a corporation, has been engaged in the
manufacture of fluoroproducts at its Louisville, Kentucky facility.

(b) During the past 12 months, Respondent, in conducting its operations described

above in paragraph 2(a), sold and shipped goods valued in excess of $50,000 directly to points

outside the Commonwealth of Kentucky.

[70]
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(c) At all material times, Respondent has been an employer engaged in commerce
within the meaning of Section 2(2), (6) and (7) of the Act.

3. At all material times, the Union has been a labor organization within the meaning of
Section 2(5) of the Act.

4. The following employees of Respondent, herein called the Unit, constitute a unit
appropriate for the purposes of collective bargaining within the meaning of Section 9(b) of the
Act:

All employees employed by [Respondent] at its Louisville Works,
Louisville, Kentucky, including powerhouse and refrigeration plant
employees, chief operators, shift leaders, fire department employees,
cafeteria employees, and counter attendants, but excluding all office
clerical employees, chemical supervisors, technical engineers, assistant
technical engineers, draftsmen, chemists, nurses and hospital technicians,
general foremen, foremen, fire chief, guards, and all other supervisors and
professional employees as defined in the Act.

5. (a) About 1953, the Neoprene Craftsmen Union was certified as the exclusive
collective-bargaining representative of the Unit.

(b) About June 21, 2002, the Neoprene Craftsmen Union voted to affiliate with the
Union.

(c) Since June 21, 2002, Respondent has recognized the Union as the exclusive
collective-bargaining representative of the Unit.

(d) At all material times, based on Section 9(a) of the Act, the Union has been the
exclusive collective-bargaining representative of the Unit.

6. (a) Between November 10 and 21, 2003, and effective on about January 1, 2004,

Respondent made changes to its Beneflex 2004, Health and Welfare Benefits for unit employees

by:

[71]
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(1) Changing employee medical contributions by 5 percent.

(ii) Changing infertility coverage.

(iii) Changing mental health/chemical dependancy benefits.

(iv) Changing FSA (Flexible Spending Account).

(v) Changing the dental plan.

(vi) Changing vision coverage.

(vii) Changing financial planning to combine life event financial planning with
comprehensive financial planning.

(viii) Changing dependent eligibility.

(ix) Adding a Hyatt Legal Plan benefit.

(b) The subject matter set forth above in paragraph 6(a) relates to wages, hours and
other terms and conditions of employment of the Unit and are mandatory subjects for the
purposes of collective bargaining.

(¢) Respondent engaged in the conduct described above in paragraph 6(a) without
affording the Union an opportunity to bargain with Respondent with respect thereof.

7. By the conduct described above in paragraph 6, Respondent has been failing and
refusing to bargain with the exclusive collective-bargaining representative of its employees in
violation of Section 8(a)(1) and (5) of the Act.

8. The unfair labor practices of Respondent described above affect commerce within the
meaning of Section 2(6) and (7) of the Act.

WHEREFORE, as part of the remedy for the unfair labor practices described above in
paragraph 6, the General Counsel seeks an order requiring Respondent, upon the request of the

Union, to rescind the unilaterally implemented health insurance benefits and restore the status

[72]
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quo ante regarding health insurance benefits for unit employees and upon request, prior to
making any changes, to bargain in good faith with the Union concerning all mandatory subjects
of collective bargaining, including health insurance benefits for unit employees. The General
Counsel further seeks all other relief as may be just and proper to remedy the unfair labor
practices alleged herein.
PLEASE TAKE NOTICE that commencing 1 p.m. (EDST) on the 3" day of

May 2004, and continuing thereafter until conclusion, a hearing will be conducted in
Room 270, University of Louisville, School of Law, Third Street and Eastern Parkway, Louisville,
Kentucky, before an administrative law judge of the Board on the allegations in this complaint, at
which time and place any party within the meaning of Section 102.8 of the Board's Rules and
Regulations will have the right to appear and present testimony.

Respondent is further notified that, pursuant to Sections 102.20 and 102.21 of the Board's
Rules and Regulations, Respondent shall file with the undersigned an original and four (4) copies
of an answer to this complaint within 14 days from service of it, and that, unless Respondent
does so, all the allegations in the complaint shall be considered to be admitted to be true and shall
be so found by the Board. Respondent is also notified that pursuant to the Board's Rules and
Regulations, Respondent shall serve a copy of its answer on each of the other parties.

Form NLRB-4338, Notice, and Form NLRB-4668, Summary of Standard Procedures in

Formal Hearings Held Before the National Labor Relations Board in Unfair Labor Practice
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Proceedings Pursuant to Section 10 of the National Labor Relations Act, As Amended, are
attached.

Dated at Cincinnati, Ohio this 20" day of F et;ruary 2004.

@aﬂﬂAL(.? edf@yd, Acting Regional Director
Region 9, National Labor Relations Board
3003 John Weld Peck Federal Building
550 Main Street

Cincinnati, Ohio 45202-3271

Attachments
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FORM NLRB-4338
(6-90)
UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
NOTICE ’

Case_9-CA-40777

The issuance of this notice of formal hearing in this case does not mean that the matter cannot be disposed of by agreement of the parties. On the
contrary, it is the policy of this office to encourage voluntary adjustments. The examiner or attorney assigned to the case will be pleased to receive
and to act promptly upon your suggestions or comments to this end. An agreement between the parties, approved by the Regional Director, would
serve to cancel the hearing.

However, unless otherwise specifically ordered, the hearing will be held at the date, hour, and place indicated. Postponements will not be granted
unless good and sufficient grounds are shown and the following requirements are met:

(1) The request must be in writing. An original and two copies must be filed with the Regional Director
when appropriate under 29 CFR 102.16(a) or with the Division of Judges when appropriate under
29 CFR 102.16(b).
(2) Grounds must be set forth in detail;
(3) Alternative dates for any rescheduled hearing must be given;
(4) The positions of all other parties must be ascertained in advance by the requesting party and set forth in the request; and
(5) Copies must be simultaneously served on all other parties (listed below), and that the fact must be noted on the request.

Except under the most extreme conditions, no request for postponement will be granted during the three days immediately preceding the date
of hearing.

BY REGULAR MAIL CONTINUED:

Brenda Kelsey, Human Resources Supervisor Paper, Allied-Industrial, Chemical and Energy
E.I. DuPont De Nemours - Louisville Works Workers International Union, Local 5-2002,
4200 Campground Road AFL-CIO-CLC
Louisville, KY 40216 P.O. Box 16333
Louisville, KY 40256-0333
BY REGULAR MAIL:
Kathleen A. Hostetler, Counsel
John O. Pollard, Attorney 2236 Ash Street
McGuire Woods, LLP Denver, CO 80207
100 North Main Street, Suite 2900
Chal'lotte,NC 28202 sk %k ok ok ok %k ok ok %k ok ok ok ok ok ok ok %k ok ok ok ok ok ok %k %k %k %k %k %k
National Labor Relations Board
Alan G. Burton, Attorney Washington, D.C. 20570

1007 Market Street, Room D-7024-1
Wilmington, DE 19898
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SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD
BEFORE THE NATIONAL LABOR RELATIONS BOARD
IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO
SECTION 10 OF THE NATIONAL LABQR RELATIONS ACT

The hearing will be conducted by an administrative law judge of the National Labor Relations Board who will
preside at the hearing as an independent, impartial finder of the facts and applicable law whose decision in due time
will be served on the parties. The offices of the administrative law judges are located in Arlington, VA; San Francisco,
California; New York, N.Y.; and Atlanta, Georgia.

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint request
of the parties, will conduct a "prehearing” conference, prior to or shortly after the opening of the hearing, to ensure
that the issues are sharp and clearcut; or the administrative law judge may independently conduct such a conference.
The administrative law judge will preside at such conference, but may, if the occasion arises, permit the parties to
engage in private discussions. The conference will not necessarily be recorded, but it may well be that the labors of
_ the conference will be evinced in the ultimate record, for example, in the form of statements of position, stipulations,
and concessions. Except under unusual circumstances, the administrative law judge conducting the prehearing
conference will be the one who will conduct the hearing; and it is expected that the formal hearing will commence or

be resumed immediately upon completion of the prehearing conference. No prejudice will result to any party unwilling
to participate in or make stipulations or concessions during any prehearing conference.

(This is not to be construed as preventing the parties from meeting earlier for similar purposes. To the contrary,
the parties are encouraged to meet prior to the time set for hearing in an effort to narrow the issues.)

Parties may be represented by an attorney or other representative and present evidence relevant to the issues.
All parties appearing before this hearing who have or whose witnesses have handicaps falling within the provisions
of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and who in order to participate
in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 100.603, should notify the Regional Director
as soon as possible and request the necessary assistance.

An official reporter will make the only official transcript of the proceedings, and all citations in briefs and
arguments must refer to the official record. The Board will not certify any transcript other than the official transcript
for use in any court litigation. Proposed corrections of the transcript should be submitted, either by way of stipulation
or motion, to the administrative law judge for approval.

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the official
reporter unless the administrative law judge specifically directs off-the-record discussion. In the event that any party
wishes to make off-the-record statements, a request to go off the record should be directed to the administrative law
judge and not to the official reporter.

Statements of reasons in support of motions and objections should be specific and concise. The administrative
law judge will allow an automatic exception to all adverse rulings and, upon appropriate order, an objection and
exception will be permitted to stand to an entire line of questioning.

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the administrative
law judge and other parties at the time the exhibits are offered in evidence. If a copy of any exhibit is not available
at the time the original is received, it will be the responsibility of the party offering such exhibit to submit the copy
to the administrative law judge before the close of hearing. In the event such copy is not submitted, and the filing has
not been waived by the administrative law judge, any ruling receiving the exhibit may be rescinded and the exhibit
rejected.

Any party shall be entitled, on request, to a reasonable period of time at the close of the hearing for oral
argument, which shall be included in the transcript of the hearing. In the absence of a request, the administrative law
judge may ask for oral argument if, at the close of the hearing, it is believed that such argument would be beneficial
to the understanding of the contentions of the parties and the factual issues involved.
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Filed: 04@2017

Form NLRB-877
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9
In the Matter of )

E.I. DUPONT DE NEMOURS, LOUISVILLE WORKS

and

PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY
WORKERS INTERNATIONAL UNION AND ITS LOCAL 5-2002

Case 9-CA-40777

Date of Mailing February 20, 2004

AFFIDAVIT OF SERVICE OF COMPLAINT AND NOTICE OF HEARING

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose and say that on

the date indicated above I served the above-entitled document(s) by post-paid certified mail upon the following
persons, addressed to them at the following addresses:

Brenda Kelsey, Human Resources Supervisor
E.I. DuPont De Nemours - Louisville Works
4200 Campground Road

Louisville, KY 40216

BY REGULAR MAIL:

John O. Pollard, Attorney
McGuire Woods, LLP

100 North Main Street, Suite 2900
Charlotte, NC 28202

Alan G. Burton, Attorney
1007 Market Street, Room D-7024-1
Wilmington, DE 19898

BY REGULAR MAIL CONTINUED:

Paper, Allied-Industrial, Chemical and Energy
Workers International Union, Local 5-2002,
AFL-CIO-CLC

P.O. Box 16333

Louisville, KY 40256-0333

Kathleen A. Hostetler, Counsel
2236 Ash Street
Denver, CO 80207

sk ok 3k ok ok ok ok ok ok ok ok ok ok ok ok k k k ok dk Ak ok ok k ok ok k ok kK
National Labor Relations Board

Washington, D.C. 20570

Subscribed and sworn to before me this /) %;y

=y

of 2004

Designated Agepit

NATIONAL LABOR RELATIONS BOARD

[77]



USCA Case #16-1357 Docm@#m?zm?

SENDER: COMPLETE THIS SECTION

m Complete items 1, 2, and 3. Also complete

item 4 if Restricted Delivery is desired.

@ Print your name and address on the reverse
so that we can return the card to you.

B Attach this card to the back of the mailpiece,

or on the front if space permits.

Filed: 04/21/2017

Page 79 of 533 T —_

D. Is delivery address different from item 17

Ye

1. Agc;%gmd tt]'(a SG / if YES, enter delivery address below: (m} N?
Human KESoURCES fﬁf"'w

- - |

ET Dofont PN s b
La SISV LLE |

3, e Type !

. Certified Mail [ Express Mail |

[J Registered O Return Recsipt for Merchandise |

O insured Mail 3 C.0.D,

A 40777

4. Restricted Delivery? (Extra Fes)

O Yes

2. Article Number
(Transfer from service label)

7003 0500 0000 Ob9Y 910k

PS Form 3811, August 2001

Domestic Return Trfg']

102595-02-M-1540



USCA Case #16-1357 @ument #1672187 Filed: 04@2017 Page 80 of 533

FORM NLRB-877
(4-89)

UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

E.I. DUPONT DE NEMOURS - LOUISVILLE WORKS

Respondent

and

PAPER, ALLIED-INDUSTRIAL, CHEMCIAL AND
ENERGY WORKERS INTERNATIONAL UNION,
LOCAL 5-2002, AFL-CIO-CLC

Charging Party

AFFIDAVIT OF SERVICE OF  Charge

CASE NO. 9-CA-40919-1

DATE OF MAILING February 27, 2004

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose
and say that on the date indicated above I served the above-entitled document(s) by regular mail
upon the following persons, addressed to them at the following addresses:

E.L. DuPont De NeMours -
Louisville Works
Attn: Ms. Brenda Kelsey
Human Resources Supervisor
4200 Campground Road
Louisville, Kentucky 40216

DESIGNATED AGENT
Subscribed and sworn to before me this 27" day 2 @/a/l/l /[\_ZL/‘L //L g—’
of  February, 2004. NATIONAL LABOR RELATIONS BOARD
4
[79]
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AN o UNITED STATES OF AMERICA . R

= NATIONAL LABOR RELATIONS BOARD === Do Wmo';“:;dﬂ’“ﬂ
CHARGE AGAINST EMPLOYER
INSTRUCTIONS: 9-CA~40919-1 FEB 26, 2004

File an original and 4 coples of this charge with NLRB Reglonal Director for the reglon In which the alleged unfair Jabor practice
occurred or is occuulnj!._

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT

3, Name of Employsr b, Number of Workers Empleyed
E.l. DUPONT DE NEMOURS-LOUISVILLE WORKS 110
c. Address (streel, clly, State, P, Codo) d. Employer Represantative go ?#;?2. 3N2°-

4200 CAMPGROUND ROAD £ g

BRENDA KELSEY, HR SUPERVISOR Fax No.

LOUISVILLE, KY 40216 502-775-3000
1. Typs of Establishment (faciory, mine, whalesaler, etc.) g. Identify Principal Product o Service
MANUFACTURING FLUOROPRODUCTS
h, The above-named employer has engaged in and ls engaging In unfalr labor practices within the meaning of Section 8(a), subsections (1) and (Est

subsections) (3) (5) AND (1) of the National Labor Reilations Act, and these unsir labor

practices are unfair practices affecting commerce within the meaning of the Act.
2. Basls of ths Charpe (st forth & cear and concise statement of the facts constituting the afeged unlair labor practices,)

Since on or about August 27, 2003, and at all times thereafter, E.I. Dupont de Nomours, by its officcrs, agents and representatives,
violated Section 8(a)(5) and (1) of the Act by refusing to discuss economic matters with the Union until all noneconomic issues are
resolved.

Since on or about August 27, 2003, and at all times thereafter, E.I. Dupont de Nemours, by its officcrs, agents and representatives,
violated Section 8(a)(3) and (1) of the Act when, based in substantial part on discriminatory, unlawful motives and purposes, which are in
retaliation for the Union engaging in protected, concented activity, refused to consider the Union’s wage proposals untjl all noneconomic
issues are resolved.

' By the above and other acts, the above-named employer has Interfered with, restrained, and coerced employees in the exercise of the rights
guaranteed in Section 7 of tha Act.

3. Full name of party fillng charge (¥ labor organization, give full neme, including local name and number)
PACE INTERNATIONAL UNION AND ITS LOCAL 5-2002
4a_ Address (stresf and number, cily, State, and ZIP Cods) 2. Telephone No.
P.O. BOX 16333 ‘ 5”‘5&”&?”
LOUISVILLE, KY 40256-0333 203.339.8067
S, Full mame of national or Intemational labor organization of which it is an affiiate or comstituent unit {fo be Mled I when charge is fled by @ fabor osganization)
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY WORKERS INTERNATIONAL UNION
8. DECLARATION
| deciare that | have read the above charge and that the statemants are true to the best of my knowjedge and befief.
' Kathleen Hostetler, Counsel for PACE

By g (Tt &

(Signature of representative or person making charge) Fax No, 303-329-8067 i

2236 ASH STREET, DENVER, COLORADO 80207 303-329-6898 FEBRUARY 26, 2004
Address (Telsphone Ao } foke

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001)

[80] c.c & 1le)
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9
In the Matter of
E.I. DUPONT DE NEMOURS, LOUISVILLE WORKS
and Case 9-CA-40777
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY
WORKERS INTERNATIONAL UNION AND ITS LOCAL 5-2002
ORDER CHANGING PLACE OF HEARING

IT IS HEREBY ORDERED that the hearing heretofore scheduled for May 3, 2004, at
1 p.m. (EDST) be, and it hereby is, transferred from Room 270, University of Louisville, School
of Law, Third Street and Eastern Parkway, Louisville, Kentucky to Room 3003, John Weld Peck
Federal Building, 550 Main Street, Cincinnati, Ohio.

Issued at Cincinnati, Ohio this 4" day of March 2004.

S L

Earl L. Ledford, A€ting Regional Director
Region 9, National Labor Relations Board
3003 John Weld Peck Federal Building
550 Main Street

Cincinnati, Ohio 45202-3271

[81] o c. Ex.1ls)
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Filed: 0@2017

Form NLRB-877
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9
In the Matter of

E.I. DUPONT DE NEMOURS, LOUISVILLE WORKS

and

PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY
WORKERS INTERNATIONAL UNION AND ITS LOCAL 5-2002

Case 9-CA-40777

Date of Mailing March 4. 2004

AFFIDAVIT OF SERVICE OF ORDER CHANGING PLACE OF HEARING

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose and say that on
the date indicated above I served the above-entitled document(s) by post-paid certified mail upon the following

persons, addressed to them at the following addresses:

Brenda Kelsey, Human Resources Supervisor
E.I. DuPont De Nemours - Louisville Works
4200 Campground Road

Louisville, KY 40216

BY REGULAR MAIL:

John O. Pollard, Attorney
McGuire Woods, LLP

100 North Main Street, Suite 2900
Charlotte, NC 28202

Alan G. Burton, Attorney
1007 Market Street, Room D-7024-1
Wilmington, DE 19898

BY REGULAR MAIL CONTINUED:

Paper, Allied-Industrial, Chemical and Energy
Workers International Union, Local 5-2002,
AFL-CIO-CLC

P.O. Box 16333

Louisville, KY 40256-0333

Kathleen A. Hostetler, Counsel
2236 Ash Street
Denver, CO 80207

% ok ok ok ok ok %k ok 3k sk ok %k %k %k ok %k %k ok Kk ok 3k ok k ok k %k Kk *k k

National Labor Relations Board
Washington, D.C. 20570

97) filoinae

Subscribed and sworn to before me this ﬁ—é@ay

of i

2004

Designated Agent
e

NATIONAL LABOR RELATIONS BOARD

[82]
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the matter of
E.I. du Pont de Nemours, Louisville Works

and NLRB Case No. 9-CA-40777
Paper, Allied-Industrial, Chemical and Energy
Workers International Union and its Local 5-2002

ANSWER AND DEFENSES

Respondent, EI. du Pont de Nemours and Company, Inc., Louisville Works

(“Respondent”) pursuant to § 102.20 of the Rules and Regulations of the NLRB, for its Answer

and Defenses to the Complaint, states as follows:

1 The charge was filed by the Union on January 2, 2004, and a copy was served by
regular mail on Respondent on January 5, 2004.

Answer: Respondent admits the allegations contained in paragraph 1 of the
Complaint.
2. (a At all material times, Respondent, a corporation, has been engaged in the

manufacture of fluoroproducts at its Louisville, Kentucky facility.

b) During the past 12 months, Respondent, in conducting its operations
described above in paragraph 2(a), sold and shipped goods valued in excess of $50,000 directly
to points outside the Commonwealth of Kentucky.

(c) At all material times, Respondent has been an employer engaged in
commerce within the meaning of Section 2(2), (6) and (7) of the Act.

Answer: Respondent admits the allegations contained in paragraph 2 of the
Complaint.

3. At all material times, the Union has been a labor organization within the meaning
of Section 2(5) of the Act.

[84] cecexrli)
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Answer: Respondent admits the allegations contained in paragraph 3 of the
Complaint.
4. The following employees of Respondent, herein called the Unit, constitute a unit

appropriate for the purposes of collective bargaining within the meaning of Section 9(b) of the
Act:

All employees employed by [Respondent] at its Louisville Works, Louisville,
Kentucky, including powerhouse and refrigeration plant employees, chief
operators, shift leaders, fire department employees, cafeteria employees, and
counter attendants, but excluding all office clerical employees, chemical
supervisors, technical engineers, assistant technical engineers, draftsmen,
chemists, nurses and hospital technicians, general foremen, foremen, fire chief,
guards, and all other supervisors and professional employees as defined in the

Act.
Answer: Respondent admits the allegations contained in paragraph 4 of the
Complaint.

3. (a) About 1953, the Neoprene Craftsmen Union was certified as the exclusive

collective-bargaining representative of the Unit.
Answer: Respondent admits the allegations contained in paragraph 5(a) of the
Complaint.

(b) About June 21, 2002, the Neoprene Craftsmen Union voted to affiliate
with the Union.

Answer: Based on information and belief, Respondent admits the allegations
contained in paragraph 5(b) of the Complaint.

(©) Since June 21, 2002, Respondent has recognized the Union as the
exclusive collective-bargaining representative of the Unit.

Answer: Respondent admits the allegations contained in paragraph 5(c) of the
Complaint.

(d) At all material times, based on Section 9(a) of the Act, the Union has been
the exclusive collective-bargaining representative of the Unit.
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Answer: Respondent denies the allegations contained in paragraph 5(d) of the
Complaint.

6. (a Between November 10 and 21, 2003, and effective on about January 1,
2004, Respondent made changes to its Beneflex 2004, Health and Welfare Benefits for unit
employees by:

@) Changing employee medical contributions by 5 percent.
(ii) Changing infertility coverage.

(iii) Changing mental health/chemical dependancy benefits.
(iv) Changing FSA (Flexible Spending Account).

(v)  Changing the dental plan.

(vi) Changing vision coverage.

(vii) Changing financial planning to combine life event financial
planning with comprehensive financial planning.

(viii) Changing dependent eligibility.
(ix) Adding a Hyatt Legal Plan benefit.

Answer: Respondent admits certain limited changes as identified in (i) - (iii), (v) and
(vii) - (ix) were made to its Beneflex Plan, improperly identified as its Beneflex 2004 Health
and Welfare Benefits. Respondent denies that the alleged changes were unlawful, denies
that said conduct constitutes a violation of the NLRA, and otherwise denies the allegations

as set forth in paragraph 6(a) of the Complaint.

(b)  The subject matter set forth above in paragraph 6(a) relates to wages,
hours and other terms and conditions of employment of the Unit and are mandatory subjects for
the purposes of collective bargaining.

Answer: Respondent admits that the subject matter set forth in paragraph 6(a) are
mandatory subjects of bargaining, but denies that it was required to bargain over said

subjects and otherwise denies that it violated the NLRA.

(c) Respondent engaged in the conduct described above in paragraph 6(a)
without affording the Union an opportunity to bargain with Respondent with respect thereof.

[86]
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Answer: Respondent denies the allegations contained in paragraph 6(c) of the

Complaint.

7. By the conduct described above in paragraph 6, Respondent has been failing and
refusing to bargain with the exclusive collective-bargaining representative of its employees in
violation of Section 8(a)(l) and (5) of the Act.

Answer: Respondent denies the allegations contained in paragraph 7 of the

Complaint.

8. The unfair labor practices of Respondent described above affect commerce within
the meaning of Section 2(6) and (7) of the Act.

Answer: Respondent denies the allegations contained in paragraph 8 of the
Complaint.

9, All allegations not specifically admitted are denied.

WHEREFORE, Respondent denies that it committed any violation of the National Labor
Relations Act. Respondent requests that the Complaint be dismissed, in its entirety, and that
Respondent be awarded its costs, attorneys’ fees and other appropriate relief.

As a further defense to the Complaint, Respondent states as follows:

FIRST DEFENSE

Respondent’s alleged actions were privileged and did not violate the NLRA due to an
existing past practice between the parties.
SECOND DEFENSE
Respondent’s alleged actions were privileged and did not violate the NLRA because the
Union has acquiesced to the alleged changes in the BeneFlex plan at issue.
THIRD DEFENSE
Respondent’s alleged actions were privileged and did not violate the NLRA because the

Union waived its right to bargain over the alleged changes.
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FOURTH DEFENSE
The Union is estopped from claiming an alleged violation of Section 8(a)(5).
FIFTH DEFENSE
Respondent’s actions were based on a good faith belief that its conduct did not violate the
National Labor Relations Act.
SIXTH DEFENSE
Restoration of the status quo ante is not warranted in this case due to the extreme
hardship that remedy would impose on Respondent as well as the unique factual circumstances
presented in this case.
SEVENTH DEFENSE
Any allegations not encompassed within the underlying unfair labor practice charge are
barred.
EIGHTH DEFENSE
The Region improperly expanded the scope of the charge in the pending Complaint.
NINTH DEFENSE
Respondent’s actions were privileged and did not constitute a violation of the NLRA

because Respondent did not alter or modify the status quo ante between the parties.

TENTH DEFENSE
Respondent’s actions were privileged and did not constitute a violation of the NLRA
because the parties’ collective bargaining agreement specifically authorized Respondent’s

alleged actions.
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WHEREFORE, Respondent denies it violated the Act as alleged. Respondent request

that the Complaint be dismissed, in its entirety, and that Respondent be awarded its costs,

attorneys’ fees and other appropriate relief.

Respectfully submitted this 4™ day of March, 2004.

McGuireWoods LLP

1170 Peachtree Street, NE
Suite 2100

Atlanta, Georgia 30309
Office: (404) 443-5709
Facsimile: (404) 443-5759

[89]
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9
In the matter of
E.I. du Pont de Nemours, Louisville Works
and NLRB Case No. 9-CA-40777
Paper, Allied-Industrial, Chemical and Energy
Workers International Union and its Local 5-2002
CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Answer and Defenses was this date served

upon the parties of record by placing a copy of the same addressed as follows:
Via Federal Express: Kathleen A. Hostetler, Esq.

2236 Ash Street

Denver, Colorado 80207
Via U.S. Mail: Paper, Allied-Industrial, Chemical and

Energy Workers International Union

Local 5-2002

AFL-CIO-CLC

P. O. Box 16333

Louisville, KY 40256-0333

This 4™ day of March, 2004.

77

Mark L. Keenan

McGuireWoods LLP

1170 Peachtree Street, NE

Suite 2100

Atlanta, Georgia 30309

Office: (404) 443-5709

Facsimile: (404) 443-5759 S ~2 Vi
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the Matter of
E.I. DUPONT DE NEMOURS, LOUISVILLE WORKS

and Cases 9-CA-40777
9-CA-40919
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY
WORKERS INTERNATIONAL UNION AND ITS LOCAL 5-2002

ORDER CONSOLIDATING CASES
CONSOLIDATED COMPLAINT
AND
ORDER RESCHEDULING HEARING

Paper, Allied-Industrial, Chemical and Energy Workers International Union and its
Local 5-2002, herein called the Union, has charged that E.I. DuPont De Nemours, Louisville
Works, herein called Respondent, has been engaging in unfair labor practices as set forth in the
National Labor Relations Act, 29 U.S.C. §151, et seq., herein called the Act. Based thereon, and
in order to avoid unnecessary costs or delay, the General Counsel, by the undersigned, pursuant
to Section 102.33 of the Rules and Regulations of the National Labor Relations Board, herein
called the Board, ORDERS that these cases are consolidated.

These cases having been consolidated, the General Counsel, by the undersigned, pursuant
to Section 10(b) of the Act and Section 102.15 of the Board’s Rules and Regulations, issues this
Order Consolidating Cases, Consolidated Complaint and Order Rescheduling Hearing and
alleges as follows:

1. (@) The charge in Case 9-CA-40777 was filed by the Union on January 2, 2004, and a

copy was served by regular mail on Respondent on January 5, 2004.
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(b) The charge in Case 9-CA-40919 was filed by the Union on February 26, 2004, and
a copy was served by regular mail on Respondent on February 27, 2004.

2. (a) At all material times, Respondent, a corporation, has been engaged in the
manufacture of fluoroproducts at its Louisville, Kentucky facility.

(b) During the past 12 months, Respondent, in conducting its operations described
above in paragraph 2(a), sold and shipped goods valued in excess of $50,000 from its Louisville,
Kentucky facility, directly to points outside the Commonwealth of Kentucky.

(c) Atall material times, Respondent has been an employer engaged in commerce
within the meaning of Section 2(2), (6) and (7) of the Act.

3. At all material times, the Union has been a labor organization within the meaning of
Section 2(5) of the Act.

4. The following employees of Respondent, herein called the Unit, constitute a unit
appropriate for the purposes of collective bargaining within the meaning of Section 9(b) of the
Act:

All employees employed by [Respondent] at its Louisville Works,
Louisville, Kentucky, including powerhouse and refrigeration plant
employees, chief operators, shift leaders, fire department employees,
cafeteria employees, and counter attendants, but excluding all office
clerical employees, chemical supervisors, technical engineers, assistant
technical engineers, draftsmen, chemists, nurses and hospital technicians,
general foremen, foremen, fire chief, guards, and all other supervisors and
professional employees as defined in the Act.

5. (a) About 1953, the Neoprene Craftsmen Union was certified as the exclusive
collective-bargaining representative of the Unit.

(b) About June 21, 2002, the Neoprene Craftsmen Union voted to affiliate with the

Union.
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(c) Since June 21, 2002, Respondent has recognizec'l the Union as the exclusive
collective-bargaining representative of the Unit. ‘

(d) Since June 21, 2002, based on Section 9(a) of the Act, the Union has been the
exclusive collective-bargaining representative of the Unit.

6. (a) About August 27,2003, the Union requested that Respondent collectively
bargain about economic items including wages.

(b) Since about August 27, 2003, Respondent has failed and refused to
collectively bargain about the subjects set forth above in paragraph 6(a) until after the parties
reach agreement on noneconomic items.

7. (a) Between November 10 and 21, 2003, and effective on about January 1, 2004,
Respondent made changes to its Beneflex 2004, Health and Welfare Benefits for unit employees
by:

(i) Changing employee medical contributions by 5 percent.

(ii) Changing infertility coverage.

(iii) Changing mental health/chemical dependancy benefits.

(iv) Changing FSA (Flexible Spending Account).

(v) Changing the dental plan.

(vi) Changing vision coverage.

(vii) Changing financial planning to combine life event financial planning with
comprehensive financial planning.

(viii) Changing dependent eligibility.

(ix) Adding a Hyatt Legal Plan benefit.
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(b) The subject matter set forth above in paragraph 7(a) relates to wages, hours and
other terms and conditions of employment of the Unit ;md are mandatory subjects for the
purposes of collective bargaining.

(¢) Respondent engaged in the conduct described above in paragraph 7(a) without
the Union’s consent and without affording the Union an opportunity to bargain with Respondent
with respect to this conduct or the effects of such conduct.

8. By the conduct described above in paragraphs 6 and 7, Respondent has been failing
and refusing to bargain with the exclusive collective-bargaining representative of its employees
in violation of Section 8(a)(1) and (5) of the Act.

9. The unfair labor practices of Respondent described above affect commerce within the
meaning of Section 2(6) and (7) of the Act.

WHEREFORE, as part of the remedy for the unfair labor practices described above in
paragraphs 6 and 7, the General Counsel seeks an order requiring Respondent, upon the request
of the Union, to rescind the unilaterally implemented health insurance benefits and restore the
status quo ante regarding health insurance benefits for unit employees and upon request, prior to
making any changes, to bargain in good faith with the Union concerning all mandatory subjects
of collective bargaining, including health insurance benefits for unit employees. The General
Counsel further seeks all other relief as may be just and proper to remedy the unfair labor
practices alleged herein.

IT IS HEREBY ORDERED that the hearing in these cases be, and it hereby is,
rescheduled from May 3, 2004 to June 21, 2004 at 10 a.m. (EDST), and continuing thereafter
until the conclusion, in Room 3003, John Weld Peck Federal Building, 550 Main Street,

Cincinnati, Ohio, before an administrative law judge of the Board on the allegations in this
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consolidated complaint, at which time and place any party within the meaning of Section 102.8
of the Board's Rules and Regulations will have the rigl;t to appear and present testimony.

Respondent is further notified that, pursuant to Sections 102.20 and 102.21 of the Board's
Rules and Regulations, Respondent shall file with the undersigned an original and four (4) copies
of an answer to this consolidated complaint within 14 days from service of it, and that, unless
Respondent does so, all the allegations in the consolidated complaint shall be considered to be
admitted to be true and shall be so found by the Board. Respondent is also notified that pursuant
to the Board's Rules and Regulations, Respondent shall serve a copy of its answer on each of the
other parties.

Form NLRB-4338, Notice, and Form NLRB-4668, Summary of Standard Procedures in
Formal Hearings Held Before the National Labor Relations Board in Unfair Labor Practice
Proceedings Pursuant to Section 10 of the National Labor Relations Act, As Amended, are
attached.

Dated at Cincinnati, Ohio this 30™ day of April 2004.

Gary ;’; Muffley, Regional Director

Region 9, National Labor Relations Board
3003 John Weld Peck Federal Building
550 Main Street

Cincinnati, Ohio 45202-3271

Attachments
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FORM NLRB-4338
(6-90) ) .
UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
NOTICE

Cases 9-CA-40777 and 9-CA-40919

The issuance of this notice of formal hearing in this case does not mean that the matter cannot be disposed of by agreement of the parties. On the
contrary, it is the policy of this office to encourage voluntary adjustments. The examiner or attorney assigned to the case will be pleased to receive
and to act promptly upon your suggestions or comments to this end. An agreement between the parties, approved by the Regional Director, would
serve to cancel the hearing.

However, unless otherwise specifically ordered, the hearing will be held at the date, hour, and place indicated. Postponements will not be granted
unless good and sufficient grounds are shown and the following requirements are met:

(1) The request must be in writing. An original and two copies must be filed with the Regional Director
when appropriate under 29 CFR 102.16(a) or with the Division of Judges when appropriate under
29 CFR 102.16(b).
(2) Grounds must be set forth in detail;
(3) Alternative dates for any rescheduled hearing must be given;
(4) The positions of all other parties must be ascertained in advance by the requesting party and set forth in the request; and
(5) Copies must be simultaneously served on all other parties (listed below), and that the fact must be noted on the request.

Except under the most extreme conditions, no request for postponement will be granted during the three days immediately preceding the date
of hearing.

BY REGULAR MAIL CONTINUED:

Brenda Kelsey, Human Resources Supervisor Paper, Allied-Industrial, Chemical and Energy
E.I. DuPont De Nemours - Louisville Works Workers International Union, Local 5-2002,
4200 Campground Road AFL-CIO-CLC
Louisville, KY 40216 P.O. Box 16333
Louisville, KY 40256-0333
BY REGULAR MAIL:
Kathleen A. Hostetler, Counsel
John O. Pollard, Attorney 2236 Ash Street
McGuire Woods, LLP Denver, CO 80207
100 North Main Street, Suite 2900
Charlotte,NC 28202 sk ok ok ok dk sk ok ok dk ok ok ok ok ok ok dk ok ok ok ok ok ok ok ok ok ok Kk ¥k ok
National Labor Relations Board
Alan G. Burton, Attorney Washington, D.C. 20570

E.I. Dupont De Nemours & Co.
1007 Market Street, Room D-7024-1
Wilmington, DE 19898
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SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD
BEFORE THE NATIONAL LABOR RELATIONS BOARD
IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO
SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT

The hearing will be conducted by an administrative law judge of the National Labor Relations Board who will
preside at the hearing as an independent, impartial finder of the facts and applicable law whose decision in due time
will be served on the parties. The offices of the administrative law judges are located in Arlington, VA; San Francisco,
California; New York, N.Y.; and Atlanta, Georgia.

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint request
of the parties, will conduct a "prehearing” conference, prior to or shortly after the opening of the hearing, to ensure
that the issues are sharp and clearcut; or the administrative law judge may independently conduct such a conference.
The administrative law judge will preside at such conference, but may, if the occasion arises, permit the parties to
engage in private discussions. The conference will not necessarily be recorded, but it may well be that the labors of
the conference will be evinced in the ultimate record, for example, in the form of statements of position, stipulations,
and concessions. Except under unusual circumstances, the administrative law judge conducting the prehearing
conference will be the one who will conduct the hearing; and it is expected that the formal hearing will commence or

be resumed immediately upon completion of the prehearing conference. No prejudice will result to any party unwilling
to participate in or make stipulations or concessions during any prehearing conference.

(This is not to be construed as preventing the parties from meeting earlier for similar purposes. To the contrary,
the parties are encouraged to meet prior to the time set for hearing in an effort to narrow the issues.)

Parties may be represented by an attorney or other representative and present evidence relevant to the issues.
All parties appearing before this hearing who have or whose witnesses have handicaps falling within the provisions
of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and who in order to participate
in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 100.603, should notify the Regional Director
as soon as possible and request the necessary assistance.

An official reporter will make the only official transcript of the proceedings, and all citations in briefs and
arguments must refer to the official record. The Board will not certify any transcript other than the official transcript
for use in any court litigation. Proposed corrections of the transcript should be submitted, either by way of stipulation
or motion, to the administrative law judge for approval.

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the official
reporter unless the administrative law judge specifically directs off-the-record discussion. In the event that any party
wishes to make off-the-record statements, a request to go off the record should be directed to the administrative law
judge and not to the official reporter.

Statements of reasons in support of motions and objections should be specific and concise. The administrative
law judge will allow an automatic exception to all adverse rulings and, upon appropriate order, an objection and
exception will be permitted to stand to an entire line of questioning.

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the administrative
law judge and other parties at the time the exhibits are offered in evidence. If a copy of any exhibit is not available
at the time the original is received, it will be the responsibility of the party offering such exhibit to submit the copy
to the administrative law judge before the close of hearing. In the event such copy is not submitted, and the filing has
not been waived by the administrative law judge, any ruling receiving the exhibit may be rescinded and the exhibit
rejected.

Any party shall be entitled, on request, to a reasonable period of time at the close of the hearing for oral
argument, which shall be included in the transcript of the hearing. In the absence of a request, the administrative law
judge may ask for oral argument if, at the close of the hearing, it is believed that such argument would be beneficial
to the understanding of the contentions of the parties and the factual issues involved.
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Form NLRB-877
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9
In the Matter of

E.I. DUPONT DE NEMOURS, LOUISVILLE WORKS

and

PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY
WORKERS INTERNATIONAL UNION AND ITS LOCAL 5-2002

Cases 9-CA-40777
9-CA-40919

Date of Mailing April 30, 2004

AFFIDAVIT OF SERVICE OF ORDER CONSOLIDATING CASES, CONSOLIDATED COMPLAINT
AND ORDER RESCHEDULING HEARING

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose and say that on
the date indicated above I served the above-entitled document(s) by post-paid certified mail upon the following

persons, addressed to them at the following addresses:

Brenda Kelsey, Human Resources Supervisor
E.I. DuPont De Nemours - Louisville Works
4200 Campground Road

Louisville, KY 40216

BY REGULAR MAIL:

John O. Pollard, Attorney
McGuire Woods, LLP

100 North Main Street, Suite 2900
Charlotte, NC 28202

Alan G. Burton, Attorney

E.I. Dupont De Nemours & Co.
1007 Market Street, Room D-7024-1
Vilmington, DE 19898

o

BY REGULAR MAIL CONTINUED:

Paper, Allied-Industrial, Chemical and Energy
Workers International Union, Local 5-2002,
AFL-CIO-CLC

P.O. Box 16333

Louisville, KY 40256-0333

Kathleen A. Hostetler, Counsel
2236 Ash Street
Denver, CO 80207

% ok ok %k ok ok ok ok ok %k 3k ok ok ok 3k k & ok ok %k 3k 3k %k %k *k k %k %k

National Labor Relations Board
Washington, D.C. 20570

bscribed and sworn to before me this_30™" day

2004

Designated Agent . 2

Mf”ﬁfb

NATIONAL LABOR RELATIONS BOARD

P
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the matter of
E.I du Pont de Nemours, Louisville Works
and NLRB Case No. 9-CA-40777
- 9-CA-40919

Paper, Allied-Industrial, Chemical and Energy
Workers International Union and its Local 5-2002

ANSWER AND DEFENSES TO THE CONSOLIDATED COMPLAINT

Respondent, E.I. du Pont de Nemours and Company, Inc., Louisville Works
(“Respondent”) pursuant to § 102.20 of the Rules and Regulations of the NLRB, for its Answer
and Defenses to the Consolidated Complaint, states as follows:

1. (@ The charge in Case 9-CA-40777 was filed by the Union on January 2,
2004, and a copy was served by regular mail on Respondent on January 5, 2004.

(b)  The charge in Case 9-CA-40919 was filed by the Union on February 26,
2004, and a copy was served by regular mail on Respondent on February 27, 2004.

Answer: Respondent admits the allegations contained in paragraph 1 of the
Consolidated Complaint.

2. (a) At all material times, Respondent, a corporation, has been engaged in the
manufacture of fluoroproducts at its Louisville, Kentucky facility.

(b) During the past 12 months, Respondent, in conducting its operations
described above in paragraph 2(a), sold and shipped goods valued in excess of $50,000 from its
Louisville, Kentucky facility, directly to points outside the Commonwealth of Kentucky.

(c) At all material times, Respondent has been an employer engaged in
commerce within the meaning of Section 2(2), (6) and (7) of the Act.

Answer: Respondent admits the allegations contained in paragraph 2 of the

Consolidated Complaint.
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3 At all material times, the Union has been a labor organization within the meaning
of Section 2(5) of the Act.
Answer: Respondent admits the allegations contained in paragraph 3 of the

Consolidated Complaint.

4. The following employees of Respondent, herein called the Unit, constitute a unit
appropriate for the purposes of collective bargaining within the meaning of Section 9(b) of the
Act:

All employees employed by [Respondent] at its Louisville Works, Louisville,
Kentucky, including powerhouse and refrigeration plant employees, chief
operators, shift leaders, fire department employees, cafeteria employees, and
counter attendants, but excluding all office clerical employees, chemical
supervisors, technical engineers, assistant technical engineers, drafismen,
chemists, nurses and hospital technicians, general foremen, foremen, fire chief,
guards, and all other supervisors and professional employees as defined in the
Act.

Answer: Respondent admits the allegations contained in paragraph 4 of the

Consolidated Complaint.

5. (a) About 1953, the Neoprene Craftsmen Union was certified as the exclusive
collective-bargaining representative of the Unit.

(b)  About June 21, 2002, the Neoprene Craftsmen Union voted to affiliate
with the Union.

(c) Since June 21, 2002, Respondent has recognized the Union as the
exclusive collective-bargaining representative of the Unit.

(@) Since June 21, 2002, based on Section 9(a) of the Act, the Union has been
the exclusive collective-bargaining representative of the Unit.

Answer: Based on information and belief, Respondent admits the allegations
contained in paragraph 5 (a)-(d) of the Consolidated Complaint.

6. (a) About August 27, 2003, the Union requested that Respondent collectively
bargain about economic items including wages.

(b) Since about August 27, 2003, Respondent has failed and refused to
collectively bargain about the subjects set forth above in paragraph (a) until after the parties
reach agreement on noneconomic items.
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Answer: Respondent denies the allegations contained in paragraph 6 of the

Consolidated Complaint.

T (a) Between November 10 and 21, 2003, and effective on about January 1,
2004, Respondent made changes to its Beneflex 2004, Health and Welfare Benefits for unit
employees by:

@) Changing employee medical contributions by 5 percent.
(ii) Changing infertility coverage.

(iii)) Changing mental health/chemical dependancy benefits.
(iv) Changing FSA (Flexible Spending Account).

(v)  Changing the dental plan.

(vi) Changing vision coverage.

(vil) Changing financial planning to combine life event financial
planning with comprehensive financial planning.

(viii) Changing dependent eligibility.
(ix) Adding a Hyatt Legal Plan benefit.
Answer: Respondent admits that certain limited changes identified in (i) - (iii), (v) and

(vii) - (ix) were made to its Beneflex Plan, improperly identified as its Beneflex 2004 Health
and Welfare Benefits. Respondent denies that the alleged changes were unlawful, denies
that said conduct constitutes a violation of the NLRA, and otherwise denies the allegations

as set forth in paragraph 7(a) of the Consolidated Complaint.

(b) The subject matter set forth above in paragraph 7(a) relates to wages,
hours and other terms and conditions of employment of the Unit and are mandatory subjects for
the purposes of collective bargaining.

Answer: Respondent admits the allegations contained in paragraph 7(b) of the

Consolidated Complaint.

(c) Respondent engaged in the conduct described above in paragraph 7(a)
without the Union’s consent and without affording the Union an opportunity to bargain with
Respondent with respect to this conduct or the effects of such conduct.
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Answer: Respondent denies the allegations contained in paragraph 7(c) of the
Consolidated Complaint.
8. By the conduct described above in paragraphs 6 and 7, Respondent has been

failing and refusing to bargain with the exclusive collective-bargaining representative of its
employees in violation of Section 8(a)(I) and (5) of the Act.

Answer: Respondent denies the allegations contained in paragraph 8 of the
Consolidated Complaint.
9. The unfair labor practices of Respondent described above affect commerce within

the meaning of Section 2(6) and (7) of the Act.
Answer: Respondent denies the allegations contained in paragraph 9 of the
Consolidated Complaint.

10.  All allegations not specifically admitted are denied.

WHEREFORE, Respondent denies that it committed any violation of the National Labor
Relations Act. Respondent requests that the Consolidated Complaint be dismissed, in its
entirety, and that Respondent be awarded its costs, attorneys’ fees and other appropriate relief.

As a further defense to the Consolidated Complaint, Respondent states as follows:

FIRST DEFENSE

Respondent’s alleged actions were privileged and did not violate the NLRA due to an
existing past practice between the parties.

SECOND DEFENSE

Respondent’s alleged actions were privileged and did not violate the NLRA because the
Union has acquiesced to the alleged changes to the Beneflex plan at issue.

THIRD DEFENSE
Respondent’s alleged actions were privileged and did not violate the NLRA because the

Union waived its right to bargain over the alleged changes.
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FOURTH DEFENSE
The Union is estopped from claiming an alleged violation of Section 8(a)(5).
FIFTH DEFENSE
Respondent’s actions were based on a good faith belief that its conduct did not violate the
National Labor Relations Act.
SIXTH DEFENSE
Restoration of the status quo ante is not warranted in this case due to the extreme
hardship that remedy would impose on Respondent as well as the unique factual circumstances
presented in this case.
SEVENTH DEFENSE
Any allegations not encompassed within a validly filed unfair labor practice charge are
barred.
EIGHTH DEFENSE
The Region improperly expanded the scope of the charge in the pending Complaint.
NINTH DEFENSE
Respondent’s actions were privileged and did not constitute a violation of the NLRA

because Respondent did not alter or modify the status quo ante between the parties.

TENTH DEFENSE
Respondent’s actions were privileged and did not constitute a violation of the NLRA
because the parties’ collective bargaining agreement specifically authorized Respondent’s

alleged actions.
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ELEVENTH DEFENSE
The Union’s attempt to bargain over economic issues prior to resolution or impasse on
non-economic issues breached the parties’ agreed upon bargaining ground rules.

TWELFTH DEFENSE

Respondent and the Union were not at impasse or deadlocked concerning negotiations for
non-economic issues, and therefore, the Union’s request to bargain over economic items was
premature.

THIRTEENTH DEFENSE

The parties reached an agreement on bargaining ground rules, and Respondent’s failure
to adhere to that agreement would have constituted a violation of Section 301 and Section 8(a)(5)
of the Act.

FOURTEENTH DEFENSE

Respondent has had less than one month to consider the Union’s economic proposals, and
therefore, the Union is improperly seeking to use the Board’s administrative process in lieu of
the collective bargaining process.

FIFTEENTH DEFENSE

To the extent any of the allegations relate to events occurring more than six months
before a validly filed unfair labor practice charge, those allegations are barred by Section 10(b)
of the Act, 29 U.S.C. §160(b).

SIXTEENTH DEFENSE

Respondent has, at all times, bargained in good faith.
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WHEREFORE, Respondent denies it violated the Act as alleged. Respondent requests
that the Consolidated Complaint be dismissed, in its entirety, and that Respondent be awarded its
costs, attorneys’ fees and other appropriate relief.

Respectfully submitted this 10th day of May, 2004.

McGuireWoods L
e 7 ¥ 7 o
&7 iiadl” Aol
Mark L. Keenan
Alan L. Burton
McGuireWoods LLP
1170 Peachtree Street, NE
Suite 2100

Atlanta, Georgia 30309
Office: (404) 443-5709
Facsimile: (404) 443-5759

E.L du Pont de Nemours and Company, Inc.
1007 Market Street

D-7024-1

Wilmington Delaware 19898

Office: (302) 774-9630

Facsimile: (302) 774-8625
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the matter of
E.I. du Pont de Nemours, Louisville Works

and NLRB Case No. 9-CA-40777

9-CA-40919
Paper, Allied-Industrial, Chemical and Energy
Workers International Union and its Local 5-2002
CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Answer and Defenses to the Consolidated

Complaint was this date served upon the parties of record by placing a copy of the same

addressed as follows:

Via Federal Express: Kathleen A. Hostetler, Esq.
2236 Ash Street
Denver, Colorado 80207

Via U.S. Mail: Paper, Allied-Industrial, Chemical and
Energy Workers International Union
Local 5-2002
AFL-CIO-CLC
P. O. Box 16333
Louisville, KY 40256-0333

This 10" day of May, 2004.

Mark L. Keenan
McGuireWoods LLP
1170 Peachtree Street, NE
Suite 2100
Atlanta, Georgia 30309
Office: (404) 443-5709
Facsimile: (404) 443-5759
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the matter of
E.I. du Pont de Nemours, Louisville Works

and NLRB Case No. 9-CA-40777
9-CA-40919

Paper, Allied-Industrial, Chemical and Energy
Workers International Union and its Local 5-2002
MOTION TO CONTINUE HEARING DATE

Respondent, E.I. du Pont de Nemours and Company, Inc. (“DuPont™), respectfully
submiits its Motion to Continue the Hearing Date presently scheduled for June 21, 2004.

1. The initial Complaint for Case No. 9-CA-40777 was set for a hearing on May 3,
2004 and involves alleged unilateral changes made by DuPont to its Beneflex Plan during
negotiations with Paper, Allied-Industrial Chemical and Energy Workers, Local 5-2002 (“the
Union™) at DuPont’s Louisville Works site.

z. After the Region issued Complaint, the Union filed Charge No. 9-CA-40919
alleging DuPont was bargaining in bad faith by allegedly refusing to negotiate over economic
items in violation of Section 8(a)(5). The Union also claimed DuPont violated Section 8(a)(3) by
providing a wage increase to non-represented employees.

3. After investigation, the Region issued Complaint on the Section 8(a)(5) portion of
Charge No. 9-CA-40919 and consolidated that case with Charge No. 9-CA-40777. Howeyver, the
Region dismissed the Section 8(a)(3) portion of Charge No. 9-CA-40919.

4. The Hearing for the consolidated case is presently scheduled to begin on Monday,

June 21, 2004. Counsel for the Respondent estimates that the hearing will last at least three days.
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5. Counsel for Respondent is currently scheduled to attend a pretrial conference in

federal district court for the Southern District of Iowa on Tuesday, June 22 (MidAmerican

Energy Co. v. IBEW Local 499, Case No. 4:02-CV-90037). As the pretrial conference has
already been continued and reécheduled since remand from the Eighth Circuit, and trial counsel
are required to attend the pretrial conference, it is impossible to substitute another attorney or
request another continuance.

6. In addition, Respondent’s chief negotiator for the Louisville negotiations (John
Pollard) is unavailable the week of June 21 due to other commitments. Given the nature of the
bad faith bargaining allegations in Charge No. 9-CA-40919, Mr. Pollard is a critical and
necessary witness for Respondent.

7. Finally, counsel for the Union is appealing the Region’s dismissal of the Section
8(a)(3) allegation in Case No. 9-CA-40919. Counsel for the Union has filed a request for an
extension of time to file the appeal, which was granted by the Office of the General Counsel until
June 4, 2004 (see Exhibit A). In the event that the Office of the General Counsel determines that
a hearing should be held on the Section 8(a)(3) allegation, it is a waste of the NLRB’s and the
parties’ resources to litigate the Section 8(a)(5) allegations in Case No. 9-CA-40919 beginning
June 21, and subsequently litigating the Section 8(a)(3) allegation separately.

8. Counsel for Respondent has spoken to counsel for the Union, and the parties have
agreed that a trial date commencing Monday, August 16, is acceptable. Respondent is
authorized to state that counsel for the Union does not object to this motion. The employees
represented by the Union will suffer no prejudice as a result of the trial date being moved.

Counsel for the General Counsel has also been contacted and has agreed to this trial date.
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WHEREFORE, for the above reasons, Respondent respectfully requests that the Region

continue the hearing date for the trial to begin on Monday, August 16, 2004.

Respectfully submitted this 21st day of May, 2004.

McGuireWoods LLP

1170 Peachtree Street, NE
Suite 2100

Atlanta, Georgia 30309
Office: (404) 443-5709
Facsimile: (404) 443-5759

E.I. du Pont de Nemours and Company, Inc.
1007 Market Street

D-7024-1

Wilmington Delaware 19898

Office: (302) 774-9630

Facsimile: (302) 774-8625
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

OFFICE OF THE GENERAL COUNSEL
Washington, D.C. 20570

May 7, 2004

Re: E.I. Dupont De Nemours - Louisville Works
Case No. 9-CA-40919-1

Kathleen Hostetler, Esq.
2236 Ash Street
Denver, CO 80207

Dear Ms. Hostetler:

Your request for an extension of time to file an appeal is hereby granted. The appeal must be
received in this office by the close of business at 5:00 p.m. (ET) on June 4, 2004. The Region

must receive a copy by the same date.
Sincerely,

Arthur F. Rosenfeld
General Counsel

ByLﬂ\““""L . MG_‘_\

yl?e T. Dixon, Director
ce of Appeals

cc: Director, Region 9

Ms. Brenda Kelsey PACE Int’]l Union, Local 5-2002,
E.1. Dupont De NeMours - Louisville Works AFL-CIO-CLC

4200 Campground Road P.O. Box 16333

Louisville, KY 40216 Louisville, KY 40256-0333

Alan G. Burton, Esq.

E.IL Dupont deNemours & Company
DuPont Legal - 7024-1

1007 Market Street

Wilmington, DE 19898
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the matter of
E.I du Pont de Nemours, Louisville Works

and NLRB Case No. 9-CA-40777
9-CA-40919
Paper, Allied-Industrial, Chemical and Energy
Workers International Union and its Local 5-2002

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Motion to Continue Hearing Date was this

date served upon the parties of record by placing a copy of the same addressed as follows:

Via Federal Express: Kathleen A. Hostetler, Esq.
2236 Ash Street
Denver, Colorado 80207

Via U.S. Mail: Paper, Allied-Industrial, Chemical and
Energy Workers International Union
Local 5-2002
AFL-CIO-CLC
P. O. Box 16333
Louisville, KY 40256-0333

This 21st day of May, 2004.
p y Vi . //
-4 24
7/
Mark L. Keenan

McGuireWoods LLP
1170 Peachtree Street, NE
Suite 2100

Atlanta, Georgia 30309
Office: (404) 443-5709
Facsimile: (404) 443-5759
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the Matter of

E.I. DUPONT DE NEMOURS, LOUISVILLE WORKS

and Cases 9-CA-40777

9-CA-40919
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY

WORKERS INTERNATIONAL UNION AND ITS LOCAL 5-2002
ORDER POSTPONING HEARING

At the request of Respondent, with agreement of the parties, and for good cause shown,

IT IS HEREBY ORDERED that the hearing heretofore scheduled for June 21, 2004, be,
and it hereby is, postponed to August 16, 2004 at 10 a.m. (EDST) in Room 3003, John Weld
Peck Federal Building, 550 Main Street, Cincinnati, Ohio.

Issued at Cincinnati, Ohio this 1% day of June 2004.

\)
XC\};R W. Mufflgi\ Regional Director
Region 9, National Labor Relations Board

3003 John Weld Peck Federal Building
550 Main Street
Cincinnati, Ohio 45202-3271
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Form NLRB-877
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9
In the Matter of

E.l. DUPONT DE NEMOURS, LOUISVILLE WORKS

and Cases 9-CA-40777
9-CA-40919
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY

WORKERS INTERNATIONAL UNION AND ITS LOCAL 5-2002

Date of Mailing June 1, 2004

AFFIDAVIT OF SERVICE OF ORDER POSTPONING HEARING

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose and say that on
the date indicated above I served the above-entitled document(s) by post-paid certified mail upon the following
persons, addressed to them at the following addresses:

BY REGULAR MAIL CONTINUED:

Brenda Kelsey, Human Resources Supervisor Paper, Allied-Industrial, Chemical and Energy
E.I. DuPont De Nemours - Louisville Works Workers International Union, Local 5-2002,
4200 Campground Road AFL-CIO-CLC
Louisville, KY 40216 P.O. Box 16333
Louisville, KY 40256-0333
BY REGULAR MAIL.:
Kathleen A. Hostetler, Counsel
John O. Pollard, Attorney 2236 Ash Street
McGuire Woods, LLP Denver, CO 80207
100 North Main Street, Suite 2900
Charlotte’NC 28202 %k %k ok %k ok ok ok 3k ok ok ok dk ok ok Ak ok ok k ok ok ok %k k k k k k k k
National Labor Relations Board
Alan G. Burton, Attorney Washington, D.C. 20570

E.1. Dupont De Nemours & Co.
1007 Market Street, Room D-7024-1
Wilmington, DE 19898

Subscribed and sworn to before me this @™ day Designated Agent_
% SBOK RELATIONS BOARD

of % ae_ 2004 NATIONAL'L

[114] c.c &xal 0)
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v ¥

SENDER: COMPLETE THIS SECTION COMPLETE THIS SECTION ON DELIVERY
m Complete items 1, 2, and 3. Also complete A. Signature
item 4 if Restricted Delivery is desired. X . ] Agent
@ Print your name and address on the reverse [ Addresses
so that we can return the card to you. B. Received by ( Printed »
@ Attach this card to the back of the mailpiece, e B (v ) C. Qata of Deliv
or on the front if space permits. e, k (7]
D. Is delivery address different from item 1? L1 Yés = -

1. Aélcle? AEdLre;s;d to-kEL & 7, Hﬁ Su 2¢e, If YES, enter delivery address below: 1 No
I

£.T DupwT JENERS
o usYiLLE U Nty
3. e Type
Certified Mail [ Express Mail
[ Registered O Return Receipt for Merchandise
O insured Mall [0 C.O.D.

CA-4%7177 ot a2l 4. Restricted Delivery? (Extra Fee) O ves
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PS Form 3811, August 2001 Domestic Return Recilplt 5] 102595-02-M-1540
|



USCA Case #16-1357 u[nent #1672187 Filed: 04/§QJp017  Page 117 of 533

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the Matter of
E.I. DUPONT DE NEMOURS, LOUISVILLE WORKS
and Cases 9-CA-40777
9-CA-40919
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY
WORKERS INTERNATIONAL UNION AND ITS LOCAL 5-2002
ORDER POSTPONING HEARING
IT IS HEREBY ORDERED that the hearing heretofore scheduled for August 16, 2004, at
10 a.m. (EDST) in Room 3003, John Weld Peck Federal Building, 550 Main Street, Cincinnati,
Ohio, be, and it hereby is, postponed pending completion of the investigation of a charge filed in

Case 9-CA-41276.

Issued at Cincinnati, Ohio this 29" day of July 2004.

w

Gary W. Muffley, Regional Director
Region 9, National Labor Relations Board
3003 John Weld Peck Federal Building
550 Main Street

Cincinnati, Ohio 45202-3271
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Form NLRB-877
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LAF}OR RELATIONS BOARD
REGION 9
In the Matter of

E.I. DUPONT DE NEMOURS, LOUISVILLE WORKS

and Cases 9-CA-40777
9-CA-40919
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY

WORKERS INTERNATIONAL UNION AND ITS LOCAL 5-2002

Date of Mailing July 29, 2004

AFFIDAVIT OF SERVICE OF ORDER POSTPONING HEARING

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose and say that on
the date indicated above I served the above-entitled document(s) by post-paid certified mail upon the following
persons, addressed to them at the following addresses:

BY REGULAR MAIL CONTINUED:

Brenda Kelsey, Human Resources Supervisor Paper, Allied-Industrial, Chemical and Energy
E.I. DuPont De Nemours - Louisville Works Workers International Union, Local 5-2002,
4200 Campground Road AFL-CIO-CLC
Louisville, KY 40216 P.O. Box 16333
Louisville, KY 40256-0333
BY REGULAR MAIL:
Kathleen A. Hostetler, Counsel
John O. Pollard, Attorney 2236 Ash Street
McGuire Woods, LLP Denver, CO 80207
100 North Main Street, Suite 2900
Charlotte, NC 28202 Ak ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok kK ok X
National Labor Relations Board
Alan G. Burton, Attorney Washington, D.C. 20570

E.L Dupont De Nemours & Co.
1007 Market Street, Room D-7024-1

Wilmington, DE 19898
aﬂ/’q{*

£

Subscribed and sworn to before me this mday Designated Agent

ke, fon
of 2004 NATIONAL LABOR RELATIONS BOARD

U v

L7 cc.ex1lq)
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SENDER: COMPLETE THIS SECTION COMPLETE THIS SECTION‘ON DELIVERY.
® Complete items 1, 2, and 3. Also complete . 50 )
item 4 if Restricted Delivery is desired.
B 'ved by ( Pn@ q < ;77ata of Qelive

® Print your name and address on the reverse
so that we can return the card to you.
@ Attach this card to the back of the mailpiece,
or on the front if space permits. ,
1. Article Addressed to: D. Is dahvery adidress different from item 17/ TJ ¥
\f YES, enter delivery address below: ~ [J No
Brenda Kelsey
E.I. DuPont De Nemours
Louisville Works

3. Service Type
9-CA-407773 9-CA~ 40919 [ Certified Mail! [0 Express Mail !
[ Registered LI Return Recelipt for Merchandise |
O insured Mail I C.O.D. 1
4. Restricted Delivery? (Extra Fee) O Yes [
2. Article Number 1
(Transfer from service label) %ﬂﬂ_nﬂﬂu OBAS L8kY ‘
[
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UNITED: \_£S OF AMERICA :
(1559 NATIONAL ABUR RELATIONS BOARD o 19 NOT mb':'ﬁ":":ds’“cﬁ
CHARGE AGAINST EMPLOYER
INSTRUCTIONS: 9-CA-41634-1 JAN 5, 2005

File an original and 4 copies of this charge with NLRB Regional Director for the region in which the alleged unfair labor practice
occurred or is occurring.

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT

a. Name of Employer b. Number of Workers Employed
E.l. DUPONT DE NEMOURS-LOUISVILLE WORKS 110
o. Address (street, city, Stats, ZIP, Code) d. Employer Representative g.o ;‘gl;;go;ze;izo.

PGR! S
:g)glgexLE ggr;%; &OAD BRENDA KELSEY, HR SUPERVISOR Fax No.

* 502-775-3090
f. Type of Establishment (factory, mine, wholesaler, efc.) g. Identify Principal Product or Service
MANUFACTURING FLUOROPRODUCTS
h. The above-named employsr has engaged In and Is engaging in unfair labor practices within the meaning of Section 8(a), subsections (1) and (st
subsections) (5) AND (1) of the Natlonal Labor Relations Act, and these unfair labor

practices are unfair practices affecting commerce within the meaning of the Act.
2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the akeged unfair labor practices.)

Since on or about January 1, 2005, and at all times thereafter, during the course of negotiations for a successor contract, E.I. Dupont de
Nemours, by its officers, agents and representatives, violated Section 8(a)(5) of the Act when it unilaterally implemented changes to the
health benefit plan in effect for unit employees.

By the above and other acts, the above-named employer has interfered with, restrained, and coerced employees in the exercise of the rights
guaranteed in Section 7 of the Act.
3. Full name of party filing charge (i /abor organization, give full name, including local name and number)

PACE INTERNATIONAL UNION AND ITS LOCAL 5-2002

4a. Address (streef and number, city, State, and ZIP Code) 4b. Telephone No.

PO BOX 16333 502-:69';3232
ax No.

LOUISVILLE, KY 40256-033 e

5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be fMled in when charge is led by a labor organization)
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY WORKERS INTERNAITONAL UNION

6. DECLARATION
d the above charge and that the statements are true to the best of my knowledge and belief.

James L. Briggs, International Representative
(Title,if any)

"‘ I declare that | have

(Signature of representative making charge)
Fax No._716-285-4850
110 TWENTY-FOURTH ST., NIAGARA FALLS, NY 14303 716-998-7556 JANUARY 3, 2005
\ (Telephone No.) Date

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001)

[119] @GEnllv)
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FORM NLRB-877
(4-84)

UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

E.I. DUPONT DE NEMOURS-LOUISVILLE WORKS

Respondent

and

PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY
WORKERS INTERNATIONAL UNION, LOCAL 5-2002, AFL-CIO

Charging Party

AFFIDAVIT OF SERVICE OF Charge

CASE NO. 9-CA-41634-1

DATE OF MAILING January 6, 2005

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose
and say that on the date indicated above I served the above-entitled document(s) by regular mail
upon the following persons, addressed to them at the following addresses:

E.I. DuPont De NeMours - Louisville Works
Attn: Ms. Brenda Kelsey
Human Resources Supervisor
4200 Campground Road
Louisville, Kentucky 40216

DESIGNATED AGENT
Subscribed and sworn to before me this 6™  day @ i

of  January, 2005. NATIONAL LABOR RELATIONS BOARD

[120]
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the Matter of
E.I. DUPONT DE NEMOURS, LOUISVILLE WORKS

and Cases 9-CA-40777
9-CA-40919
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY
WORKERS INTERNATIONAL UNION AND ITS LOCAL 5-2002

ORDER RESCHEDULING HEARING

IT IS HEREBY ORDERED that the hearing in these cases be, and it hereby is, rescheduled
to April 19, 2005 at 9 a.m. (EDST) in the Allen Courtroom, University of Louisville, School of
Law, Third Street and Eastern Parkway, Louisville, Kentucky.

Issued at Cincinnati, Ohio this 24™ day of February 2005.

W

Gary W. Muffley, Regiohal Director
Region 9, National Labor Relations Board
3003 John Weld Peck Federal Building
550 Main Street

Cincinnati, Ohio 45202-3271

[121] G cExil+)
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v
Form NLRB-877
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOQR RELATIONS BOARD
REGION 9
In the Matter of

E.l. DUPONT DE NEMOURS, LOUISVILLE WORKS

and Cases 9-CA-40777
9-CA-40919
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY

WORKERS INTERNATIONAL UNION AND ITS LOCAL 5-2002

Date of Mailing February 24, 2005

AFFIDAVIT OF SERVICE OF ORDER RESCHEDULING HEARING

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose and say that on
the date indicated above I served the above-entitled document(s) by post-paid certified mail upon the following
persons, addressed to them at the following addresses:

BY REGULAR MAIL CONTINUED:

Brenda Kelsey, Human Resources Supervisor Paper, Allied-Industrial, Chemical and Energy
E.I. DuPont De Nemours - Louisville Works Workers International Union, Local 5-2002,
4200 Campground Road AFL-CIO-CLC
Louisville, KY 40216 P.O. Box 16333
Louisville, KY 40256-0333
BY REGULAR MAIL:
Kathleen A. Hostetler, Counsel
John O. Pollard, Attorney 2236 Ash Street
McGuire Woods, LLP Denver, CO 80207
100 North Main Street, Suite 2900
Chal'lotte,NC 28202 sk ok %k ok ok ok ak sk ok ok ok ok sk sk ok ok ok ok Kk ok Kk ok k ok Kk sk ok %k k
National Labor Relations Board
Alan G. Burton, Attorney Washington, D.C. 20570
E.I. Dupont De Nemours & Co.
1007 Market Street, Room D-7024-1
Wilmington, DE 19898 1
I
e
V4 C.
Subscribed and sworn to before me this £4“da Designated Agent
g% day sated 4 e p A o)
of {_%/’“/ 2005 NATIONAL LABOR RELATIONS BOARD
[122]
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m Complete items 1, 2, and 3. Also complete A. Signature ‘ py
item 4 if Restricted Delivery is desired. X g GNP 3 Agent
®m Print your name and address on the reverse 7' / g [ Addressee
so that tv':e carrtdr?tug: thb: c:f:' ttzg?:é"pim B. Recelved by ( Printed Name) C. Date of Delivery
is card to the bacl 3 . -
m ﬁ':t gzr;he front if space permits. AU WAL D £LEL L pa ,ZS
D. Is delivery address differént from item 1?7 [ Yes
1. Article Addressed to: If YES, enter delivery address below:  [J No

Brenda Kelsey, H.R. Supervisor
E.I. DuPont De Nemours

b o, S

|
}
]
|
|
|
i
|
1
|
%
3. ?ﬂfe Type ;
Certified Mall [ Express Mail |
[
|
{
|
|
|
l
|

o [J Reglstered O Return Recsipt for Merchandise |

-C
A—407777 9-CA-40919 [ Insured Mait [0 C.O.D.
4. Restricted Delivery? (Extra Fee) O Yes

2. Article Number

(Transfer from service label) 7003 D500 DOOD DOL95 4933
PS Form 381 1, February 2004 [&%; Return Receipt 102595-02-M-1540 |
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the Matter of

E.I. DUPONT DE NEMOURS, LOUISVILLE WORKS

and Cases 9-CA-40777
9-CA-40919
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY 9-CA-41634

WORKERS INTERNATIONAL UNION AND ITS LOCAL 5-2002

ORDER CONSOLIDATING CASES
SECOND CONSOLIDATED COMPLAINT
AND
ORDER RESCHEDULING HEARING

Paper, Allied-Industrial, Chemical and Energy Workers International Union and its
Local 5-2002, herein called the Union, has charged that E.I. DuPont De Nemours, Louisville
Works, herein called Respondent, has been engaging in unfair labor practices as set forth in the
National Labor Relations Act, 29 U.S.C. §151, et seq., herein called the Act. Based thereon, and
in order to avoid unnecessary costs or delay, the General Counsel, by the undersigned, pursuant
to Section 102.33 of the Rules and Regulations of the National Labor Relations Board, herein
called the Board, ORDERS that these cases are consolidated.

These cases having been consolidated, the General Counsel, by the undersigned, pursuant
to Section 10(b) of the Act and Section 102.15 of the Board’s Rules and Regulations, issues this
Order Consolidating Cases, Second Consolidated Complaint and Order Rescheduling Hearing
and alleges as follows:

1. (a) The charge in Case 9-CA-40777 was filed by the Union on January 2, 2004, and a

copy was served by regular mail on Respondent on January 5, 2004.

[124] ce ex rlv)
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(b) The charge in Case 9-CA-40919 was filed by the Union on February 26, 2004, and
a copy was served by regular mail on Respondent on February 27, 2004.

(c) The charge in Case 9-CA-41634 was filed i)y the Union on January 5, 2005, and a
copy was served by regular mail on Respondent on January 6, 2005.

2. (a) Atall material times, Respondent, a corporation, has been engaged in the
manufacture of fluoro-products at its Louisville, Kentucky facility.

(b) During the past 12 months, Respondent, in conducting its operations described
above in paragraph 2(a), sold and shipped goods valued in excess of $50,000 from its Louisville,
Kentucky facility, directly to points outside the Commonwealth of Kentucky.

(c) At all material times, Respondent has been an employer engaged in commerce
within the meaning of Section 2(2), (6) and (7) of the Act.

3. At all material times, the Union has been a labor organization within the meaning of
Section 2(5) of the Act.

4. The following employees of Respondent, herein called the Unit, constitute a unit
appropriate for the purposes of collective bargaining within the meaning of Section 9(b) of the
Act:

All employees employed by [Respondent] at its Louisville Works,
Louisville, Kentucky, including powerhouse and refrigeration plant
employees, chief operators, shift leaders, fire department employees,
cafeteria employees, and counter attendants, but excluding all office
clerical employees, chemical supervisors, technical engineers, assistant
technical engineers, draftsmen, chemists, nurses and hospital technicians,
general foremen, foremen, fire chief, guards, and all other supervisors and
professional employees as defined in the Act.

5. (@) About 1953, the Neoprene Craftsmen Union was certified as the exclusive

collective-bargaining representative of the Unit.

[125]
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(b) About June 21, 2002, the Neoprene Craftsmen Union voted to affiliate with the
Union.

(c) Since June 21, 2002, Respondent has recoémzed the Union as the exclusive
collective-bargaining representative of the Unit.

(d) Since June 21, 2002, based on Section 9(a) of the Act, the Union has been the
exclusive collective-bargaining representative of the Unit.

6. (a) About August 27, 2003, the Union requested that Respondent collectively
bargain about economic items including wages.

(b) Since about August 27, 2003, Respondent has failed and refused to
collectively bargain about the subjects set forth above in paragraph 6(a) until after the parties
reach agreement on noneconomic items.

7. (a) Between November 10 and 21, 2003, and effective about January 1, 2004,
Respondent made and implemented changes to its Beneflex 2004, Health and Welfare Benefits
for unit employees by:

(i) Changing employee medical contributions by 5 percent.

(ii) Changing infertility coverage.

(iii) Changing mental health/chemical dependancy benefits.

(iv) Changing FSA (Flexible Spending Account).

(v) Changing the dental plan.

(vi) Changing vision coverage.

(vii) Changing financial planning to combine life event financial planning with
comprehensive financial planning.

(viii) Changing dependent eligibility.
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(ix) Adding a Hyatt Legal Plan benefit.

(b) About October 11, 2004, and effective about January 1, 2005, Respondent made
and implemented changes to its Beneflex 2004, Health and Welfare Benefits for unit employees
by:

(i) Changing and increasing employees’ share of prescription drug benefit
costs to 25 percent with a specified minimum for generic and brand name drugs.

(i) Changing and increasing employee co-pay from 30 percent to 40 percent
on maintenance drugs purchased more than three times from retail pharmacies.

(iii) Changing and increasing employees’ medical premium costs.

(iv) Changing the premium share coverage categories to eliminate a two
person option and to include employee/spouse/partner and employee/children options.

(v) Changing the dental plan.

(vi) Changing the catastrophic medical plan option.

(vii) Changing vision coverage.

(viii) Changing and increasing financial planning costs.

(c) The subject matter set forth above in paragraphs 7(a) and (b) relates to wages,
hours and other terms and conditions of employment of the Unit and are mandatory subjects for
the purposes of collective bargaining.

(d) Respondent engaged in the conduct described above in paragraphs 7(a) and (b)
without the Union’s consent and without affording the Union an opportunity to bargain with

Respondent with respect to this conduct or the effects of such conduct.
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8. By the conduct described above in paragraphs 6 and 7, Respondent has been failing
and refusing to bargain with the exclusive collective-bargaining representative of its employees
in violation of Section 8(a)(1) and (5) of the Act.-

9. The unfair labor practices of Respondent described above affect commerce within the
meaning of Section 2(6) and (7) of the Act.

WHEREFORE, as part of the remedy for the unfair labor practices described above in
paragraphs 6 and 7, the General Counsel seeks an order requiring Respondent, upon the request
of the Union, to rescind the unilaterally implemented health insurance benefits and restore the
status quo ante regarding health insurance benefits for unit employees and upon request, prior to
making any changes, to bargain in good faith with the Union concerning all mandatory subjects
of collective bargaining, including health insurance benefits for unit employees. The General
Counsel further seeks all other relief as may be just and proper to remedy the unfair labor
practices alleged herein.

IT IS HEREBY ORDERED that the hearing in these cases be, and it hereby is, rescheduled
from April 19, 2005 to June 21, 2005 at 9 a.m. (EDST), and continuing thereafter until the
conclusion, in Room 270, University of Louisville, School of Law, Third Street and Eastern
Parkway, Louisville, Kentucky, before an administrative law judge of the Board on the
allegations in this second consolidated complaint, at which time and place any party within the
meaning of Section 102.8 of the Board's Rules and Regulations will have the right to appear and
present testimony.

Respondent is further notified that, pursuant to Sections 102.20 and 102.21 of the Board's
Rules and Regulations, Respondent shall file with the undersigned an original and four (4) copies

of an answer to this second consolidated complaint within 14 days from service of it, and that,
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unless Respondent does so, all the allegations in the second consolidated complaint shall be
considered to be admitted to be true and shall be so found by the Board. Respondent is also
notified that pursuant to the Board's Rules and Regulati(;ns, Respondent shall serve a copy of its
answer on each of the other parties.

Form NLRB-4338, Notice, and Form NLRB-4668, Summary of Standard Procedures in
Formal Hearings Held Before the National Labor Relations Board in Unfair Labor Practice
Proceedings Pursuant to Section 10 of the National Labor Relations Act, As Amended, are
attached.

Dated at Cincinnati, Ohio this 18" day of March 2005.

Vi
Gary W. Muffley, Régional Director
Region 9, National Labor Relations Board
3003 John Weld Peck Federal Building
550 Main Street
Cincinnati, Ohio 45202-3271

Attachments
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FORM NLRB-4338
(6-90)
UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
NOTICE

>

éases 9-CA-40777; 9-CA-40919 and 9-CA-41634

The issuance of this notice of formal hearing in this case does not mean that the matter cannot be disposed of by agreement of the parties. On the
contrary, it is the policy of this office to encourage voluntary adjustments. The examiner or attorney assigned to the case will be pleased to receive
and to act promptly upon your suggestions or comments to this end. An agreement between the parties, approved by the Regional Director, would
serve to cancel the hearing.

However, unless otherwise specifically ordered, the hearing will be held at the date, hour, and place indicated. Postponements will not be granted
unless good and sufficient grounds are shown and the following requirements are met:

(1) The request must be in writing. An original and two copies must be filed with the Regional Director
when appropriate under 29 CFR 102.16(a) or with the Division of Judges when appropriate under
29 CFR 102.16(b).
(2) Grounds must be set forth in detail;
(3) Alternative dates for any rescheduled hearing must be given;
(4) The positions of all other parties must be ascertained in advance by the requesting party and set forth in the request; and
(5) Copies must be simultaneously served on all other parties (/isted below), and that the fact must be noted on the request.

Except under the most extreme conditions, no request for postponement will be granted during the three days immediately preceding the date
of hearing.

BY REGULAR MAIL CONTINUED:

Brenda Kelsey, Human Resources Supervisor Paper, Allied-Industrial, Chemical and Energy
E.I. DuPont De Nemours - Louisville Works Workers International Union, Local 5-2002,
4200 Campground Road AFL-CIO-CLC
Louisville, KY 40216 P.O. Box 16333
Louisville, KY 40256-0333
BY REGULAR MAIL:
Kathleen A. Hostetler, Counsel
John O. Pollard, Attorney 2236 Ash Street
McGuire Woods, LLP Denver, CO 80207
100 North Main Street, Suite 2900
Charlotte, NC 28202 Mr. James L. Briggs
International Representative
Alan G. Burton, Attorney Paper, Allied-Industrial Chemical and
E.I. Dupont De Nemours & Co. Energy Workers International Union, AFL-CIO
1007 Market Street, Room D-7024-1 110 Twenty-Fourth Street
Wilmington, DE 19898 Niagara Falls, NY 14303

%k %k ok ok sk ok ok %k ok ok k ok sk ok ok ok ok k ok ok Kk 3k ok ok k %k %k %k ok

National Labor Relations Board
Washington, D.C. 20570
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(1-82)

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD
BEFORE THE NATIONAL LABOR RELATIONS BOARD
IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO
SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT

The hearing will be conducted by an administrative law judge of the National Labor Relations Board who will
preside at the hearing as an independent, impartial finder of the facts and applicable law whose decision in due time
will be served on the parties. The offices of the administrative law judges are located in Arlington, VA; San Francisco,
California; New York, N.Y.; and Atlanta, Georgia.

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint request
of the parties, will conduct a "prehearing” conference, prior to or shortly after the opening of the hearing, to ensure
that the issues are sharp and clearcut; or the administrative law judge may independently conduct such a conference.
The administrative law judge will preside at such conference, but may, if the occasion arises, permit the parties to
engage in private discussions. The conference will not necessarily be recorded, but it may well be that the labors of
the conference will be evinced in the ultimate record, for example, in the form of statements of position, stipulations,
and concessions. Except under unusual circumstances, the administrative law judge conducting the prehearing
conference will be the one who will conduct the hearing; and jt is expected that the formal hearing will commence or
be resumed immediately upon completion of the prehearing conference. No prejudice will result to any party unwilling

to participate in or make stipulations or concessions during any prehearing conference.

(This is not to be construed as preventing the parties from meeting earlier for similar purposes. To the contrary,
the parties are encouraged to meet prior to the time set for hearing in an effort to narrow the issues.)

Parties may be represented by an attorney or other representative and present evidence relevant to the issues.
All parties appearing before this hearing who have or whose witnesses have handicaps falling within the provisions
of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and who in order to participate
in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 100.603, should notify the Regional Director
as soon as possible and request the necessary assistance.

An official reporter will make the only official transcript of the proceedings, and all citations in briefs and
arguments must refer to the official record. The Board will not certify any transcript other than the official transcript
for use in any court litigation. Proposed corrections of the transcript should be submitted, either by way of stipulation
or motion, to the administrative law judge for approval.

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the official
reporter unless the administrative law judge specifically directs off-the-record discussion. In the event that any party
wishes to make off-the-record statements, a request to go off the record should be directed to the administrative law
judge and not to the official reporter.

Statements of reasons in support of motions and objections should be specific and concise. The administrative
law judge will allow an automatic exception to all adverse rulings and, upon appropriate order, an objection and
exception will be permitted to stand to an entire line of questioning.

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the administrative
law judge and other parties at the time the exhibits are offered in evidence. If a copy of any exhibit is not available
at the time the original is received, it will be the responsibility of the party offering such exhibit to submit the copy
to the administrative law judge before the close of hearing. In the event such copy is not submitted, and the filing has
not been waived by the administrative law judge, any ruling receiving the exhibit may be rescinded and the exhibit
rejected.

Any party shall be entitled, on request, to a reasonable period of time at the close of the hearing for oral
argument, which shall be included in the transcript of the hearing. In the absence of a request, the administrative law
judge may ask for oral argument if, at the close of the hearing, it is believed that such argument would be beneficial
to the understanding of the contentions of the parties and the factual issues involved.
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Form NLRB-877
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9
In the Matter of

E.I. DUPONT DE NEMOURS, LOUISVILLE WORKS

and Cases 9-CA-40777
9-CA-40919
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY 9-CA-41634

WORKERS INTERNATIONAL UNION AND ITS LOCAL 5-2002

Date of Mailing March 18, 2005

AFFIDAVIT OF SERVICE OF ORDER CONSOLIDATING CASES, SECOND CONSOLIDATED
COMPLAINT AND ORDER RESCHEDULING HEARING

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose and say that on
the date indicated above I served the above-entitled document(s) by post-paid certified mail upon the following
persons, addressed to them at the following addresses:

BY REGULAR MAIL CONTINUED:
Brenda Kelsey, Human Resources Supervisor Paper, Allied-Industrial, Chemical and Energy
E.I. DuPont De Nemours - Louisville Works Workers International Union, Local 5-2002,
4200 Campground Road AFL-CIO-CLC
Louisville, KY 40216 P.O. Box 16333

Louisville, KY 40256-0333
BY REGULAR MAIL:

Kathleen A. Hastetler, Counsel
John O. Pollard, Attorney 2236 Ash Street
McGuire Woods, LLP Denver, CO 80207
100 North Main Street, Suite 2900
Charlotte, NC 28202 Mr. James L. Briggs

International Representative
Alan G. Burton, Attorney Paper, Allied-Industrial Chemical and
E.I. Dupont De Nemours & Co. Energy Workers International Union, AFL-CIO
1007 Market Street, Room D-7024-1 110 Twenty-Fourth Street
Wilmington, DE 19898 Niagara Falls, NY 14303
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National Labor Relations Board

#/ Washington, D.C. 20570 C, Vﬁﬂ{"/

Subscribed and sworn to before me this 7)) " day WBW
of \l q@ld\ 2005 ATI LA RELATIONS BOARD
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SENDER: COMPLETE THIS SECTION COMPLETETHIS SECTION ON DELIVERY.

@ Complete items 1, 2, and 3. Also complete A. Signature . |
item 4 if Restricted Delivery is desired. X : @ t g [ Agent (

B Print your name and address on the reverse [ Addressee |
so that we can return the card to you. B. Recelved by ( Printed Name) C. Date of Delivery '
m Attach this card to the back of the mailpiece, e - .23 0 S’ |
or on the front if space permits. L livge D EISDT : [

D. Is delivery address different from item 1? [ Yes

1. Article Addressed to: If YES, enter delivery address below: 3 No

\

[

Brenda Kelsey, H.R. Supervisor !
E.I. DuPont DeNemours ;
[

{

g ot
9-CA-40777 et al. gd Mail  OJ Express Mall ..
[0 Registerett O Return Receipt for Merchandise |
O Insured Mall O C.O.D.

4. Restricted Delivery? (Extra Fes) O Yes

c m“ﬁ':m”mw 7003 0500 0000 0OR95 5053
m~ Cavem AR11. February 2004 Domestic Feturn Recelpt 102505-02-M-1540 ;

e
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UNITED STATES OF AMERICA DUPL' CATE

BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the matter of
E.L. du Pont de Nemours, Louisville Works

and NLRB Case No. 9-CA-40777
9-CA-40919
9-CA-41634
Paper, Allied-Industrial, Chemical and Energy
Workers International Union and its Local 5-2002

ANSWER AND DEFENSES TO THE CONSOLIDATED COMPLAINT
Respondent, E.I. du Pont de Nemours and Company, Inc., Louisville Works
(“Respondent™) pursuant to § 102.20 of the Rules and Regulations of the NLRB, for its Answer

and Defenses to the Consolidated Complaint, states as follows:

i (a) The charge in Case 9-CA-40777 was filed by the Union on January 2,
2004, and a copy was served by regular mail on Respondent on January 5, 2004.

(b)  The charge in Case 9-CA-40919 was filed by the Union on February 26,
2004, and a copy was served by regular mail on Respondent on February 27, 2004.

(c)  The charge in Case 9-CA-41634 was filed by the Union on January 5,
2005, and a copy was served by regular mail on Respondent on Janu<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>